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Georgetown Law
600 New Jersey Avenue, NW

Washington, DC 20001

June 19, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am delighted to recommend Jacob Morton for a clerkship in your chambers. Since 2020, I have taught courses in Constitutional
Law, Legislation & Statutory Interpretation, and Labor Law at Georgetown University Law Center. Among those courses is a
seminar on democratic backsliding and the challenges facing liberal democracies around the world, which I have taught every
year after developing it for the law school. This seminar demands strong student participation and culminates in a research paper.
I met Jacob when he took this course during the fall semester of 2021, and enjoyed getting to know him both in class at that time
and outside of class since. Based on this experience and for the reasons detailed below, I have no doubt that he will be an
outstanding clerk.

In satisfaction of the requirements for my class, Jacob wrote a paper analyzing education policy in illiberal regimes, demonstrating
the ways in which actual and would-be autocrats use schools to consolidate power. It was, to be frank, one of the best papers that
any student has written for my classes, and received the highest grade I gave that semester. The quality of the writing, the
research, and the analysis was superb. I was deeply impressed not only by the sheer breadth of sources that Jacob consulted,
but by his talent for plucking from them the most salient details and weaving those details together to tell a compelling and easily
digestible story. These skills yielded a paper that managed to be broad in scope and enjoyable to read while still focusing the
reader on the most important of the issues it analyzed. Even the early drafts of this paper were of a very high quality, but this did
not stop him from seeking feedback in order to improve it. If this is any indication, he will not make you guess when he needs
guidance. He will also learn quickly and be able to independently produce excellent work. Most important, his final product will be
clear, insightful, and thorough. This is what I saw in my class and in his paper. That paper meaningfully expanded my
understanding of the subject and contained the seeds of a future work of consequential scholarship. I have no doubt that his
aptitude for research and writing will serve him – and you – well in chambers. I have continued to hope he will expand on it and
turn it into a longer article for publication.

Jacob’s participation in class also served as a window into his potential. Though Jacob participated regularly, I would not describe
him as the most talkative person in my class. But when he had something to say, it was worth hearing. His contributions always
reflected not only a deep understanding and curiosity about the material, but the maturity that comes with his life and professional
experience. In an academic setting, rather than feeling the need to fill every silence, he chose his words carefully, demonstrating
an ability to identify how he might contribute best to a discussion.

His maturity showed in other ways as well, notably in his work ethic. Being a part-time student, Jacob juggled his class work with
a demanding day job as an intelligence officer in the U.S. Navy, as well as with positions on two law journals, including
Georgetown’s flagship journal. Over the course of the class, as I learned more about Jacob’s demanding schedule, I wondered
when he found time to sleep. On one occasion, he mentioned to me that he worked a full 8-9 hour workday before coming to my
noon class – it was the only way his supervisor would approve his attendance. Surprisingly, not only did his work not suffer, he
was as mentioned one of the best students in the class and wrote the best paper.

I also came to understand that, in addition to working hard, Jacob’s professional experience has taught him how to prioritize
effectively and work efficiently, allowing him to make best use of his limited time. As I imagine his future as a law clerk, I think
about how successful he will be when his capacity for work is focused on one objective. When he graduates from Georgetown, he
will no longer have class or journals to occupy his time. His focus will be almost entirely on his professional life. And his
professional life, should you hire him, will be in your chambers. Despite the demands that his many commitments placed on his
time, he knocked my class out of the park. Imagine what he can do when he has only the work of your chambers on his plate.
Georgetown prides itself on its evening program, and Jacob is a prime example of why that pride is justified. If you hire him, I
believe that you will be proud as well.

I have continued getting to know Jacob since he took my class. We have kept in touch, discussing current events, his work, and
his career interests. I have come to learn three things through these discussions. First, that he is passionate about the law, and in
particular its importance in protecting human rights and minority voices. He enrolled in my class not because it checked a box, but
because he was genuinely interested in how legal institutions and norms might be improved so as to better serve the countries in
which they operate – including this one. Second, he is solution-minded. He does not just lament a problem or treat it as an
academic exercise. He applies his considerable initiative and creativity to imagine how those problems might be solved. This
tendency strengthened his work in my class. Moreover, I have never known him to be anything other than completely open to
constructive feedback. When his ideas can be improved, he wants to hear about it. Finally, and most importantly, he is a genuine
pleasure to talk to and, I imagine, work with. He is respectful, humble, curious, and good-humored. These qualities made him a
strong “team player” in my class, and I believe that in combination with the maturity that his life experience brings, they will make

Caroline Fredrickson - caroline.fredrickson@georgetown.edu - 2022504479
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him an integral part of the team in your chambers.

Jacob has been one of my best students. I am thrilled that he has chosen to begin his career in the law as a judicial clerk. He is a
man of high character and remarkable potential, and is exceptionally well-suited for the role. I recommend him to you without
hesitation. If you have any questions about his qualifications, please feel free to contact me.

Sincerely,

Caroline Fredrickson
Distinguished Visitor from Practice
(202) 250-4479
caroline.fredrickson@georgetown.edu
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Jacob Morton 
410 S. Main St.  

China Grove, NC 28023 
(980) 234-0825 

jgm115@georgetown.edu 

 
 During the spring 2023 semester, I wrote the attached paper for a course entitled “Civil 

Rights Statutes and the Supreme Court,” a statutory interpretation class taught by Chief Judge Sri 
Srinivasan and Professor Irv Gornstein. The paper examined a provision of the Individuals with 
Disabilities Education Act. The question analyzed was: when a special needs student uses a state-

funded voucher program to attend a private school, should their enrollment in that private school 
be considered a state placement or a parental placement for the purposes of the IDEA?  

 
 The requirements of the course limited the scope of the paper to matters of statutory 
interpretation. Portions of the paper have been omitted for the purposes of this application in 

order to bring the length under 15 pages, as indicated in brackets. The writing sample is entirely 
my work and has not been edited by others.  
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CLOSING THE BACK DOOR: VOUCHERS AND THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT 

Jacob Morton 

When Congress seeks to remedy a civil rights failure through a legislative program 

regulating state governments, is it reasonable to interpret the resulting statute in a way that 

allows states to ignore some of their most important statutory obligations? The prevailing 

consensus concerning the operation of vouchers within the Individuals with Disabilities 

Education Act (IDEA) presents an opportunity to consider this question in the course of 

answering another: When a child makes use of a state-funded school voucher program, have they 

been placed in a private school by the state or by their parents? This distinction bears on the 

child’s rights under the IDEA, as well as their access to relief. If a voucher is a parental 

placement, then a child’s rights and a state’s obligations are much diminished. 

For years, the Department of Education has suggested that a student’s participation in a 

voucher program be treated as a parental placement for the purposes of the IDEA. But as 

vouchers grow in popularity, the flaw in this approach has become more evident. Unlike parental 

placements, where the enrollment of the child in a private school is undertaken entirely by the 

parent, vouchers are programs of the state. If vouchers are to be treated as parental placements, 

then states can, on their own initiative, create and encourage participation in voucher programs 

that relieve them of many of their responsibilities under the IDEA. It strains the imagination to 

conclude that Congress would create a statutory regime so easily circumvented.  

 This paper argues that the categorization of vouchers under the IDEA is a much more 

complex question. In some circumstances, when a special needs child participates in a state’s 

voucher program, their enrollment in a private school should be viewed as placement by a state 

or local education agency, preserving the child’s full IDEA rights.  
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[Parts I, II, and III are omitted to meet the length requirements of this application. Part I 

discussed the way the IDEA operates in private versus public schools. The state is limited in 

the degree to which it can regulate private schools, which limits the reach of the IDEA in 

that context. A child retains their full IDEA rights in private schools only when the state has 

placed them there as its means of carrying out its IDEA obligations. In that circumstance, 

its intrusion into the operation of the private school at issue is minimal because it can select 

a private school well-suited to the task of meeting the child’s special needs. But when a 

parent unilaterally places their child in a private school, that child’s rights under the IDEA 

are substantially less robust. Part II gave a brief overview of voucher programs, which by 

and large apportion public funds to defray the cost of a student’s attendance at a private 

school. Part III discussed the reasoning behind the prevailing view that use of a voucher to 

attend a private school is a parental placement in that school for the purposes of the IDEA. 

That reasoning relies in large part on a Department of Education Questions and Answers 

(Q&A) document that emphasizes the parent’s voluntary decision to make use of a 

voucher.] 

 

IV. THERE IS MORE THAN ONE REASONABLE INTERPRETATION OF THE IDEA 

Neither the §1412(a)(10)(A), the provision of the IDEA governing unilateral parental 

placements in private schools, nor Department of Education regulations make any specific 

mention of voucher programs. Moreover, the Q&A’s interpretation of these authorities collides 

with another IDEA provision, §1412(a)(10)(B)(i).1 Under this section, children with disabilities 

in private schools are entitled to the full breadth of IDEA-related rights and privileges if they 

“are placed in, or referred to, [private] schools or facilities by the State or appropriate local 

educational agency as the means of carrying out the requirements of” the IDEA or other laws 

requiring the provision of special education services.2 This text begs two questions. First, does a 

state voucher program constitute a state placement or referral? And second, if it does, is that 

placement or referral the means by which the state is carrying out the requirements of the IDEA 

or other special education statutes? In answering these questions, it becomes clear that the IDEA 

has a second reasonable interpretation concerning the categorization of vouchers, bringing some 

ambiguity to the text. 

 
1 20 U.S.C. § 1412(a)(10)(B)(i). 
2 Id.  
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A.  Placement or Referral 

 Use of a state voucher program does not constitute a state placement, but can constitute a 

state referral, to a private school. The IDEA does not define the term “placed.” The most natural 

dictionary meaning of the term, “to put in or as if in a particular place or position,” implies both 

intentionality and, through use of the word “particular,” individualized specificity.3 This 

interpretation of the term is consistent with the context that 34 C.F.R. § 300.130 provides. That 

regulation, though not defining the term in relation to state action, indicates components of 

intentionality and specificity underlying “placed” when it states that a parentally placed child is 

one that is enrolled by their parents in a private school.4 An enrollment is an intentional act in a 

specific school. Under this interpretation, if a state is placing a child in a private school, then it 

has intentionally and individually evaluated the child and made a specific determination as to 

where that child is best served. Though some voucher programs may include an individualized 

evaluation to determine eligibility, that individualization rarely extends to the selection of a 

specific private school, and so it would be hard to classify voucher use as a state placement.   

 The term “refer” is more ambiguous. Yet again, the IDEA provides no definition. The 

most natural dictionary definition is “to send or direct for treatment, aid, information, or 

decision.”5 Unlike the definition for the term “placed,” the definition of refer does not contain 

any suggestion of particularity. Entire groups may be sent or directed to generalized places for 

aid or decision. The term naturally operates this way in other contexts as well. For example, 

some workplace mental health programs offer referrals to therapists or domestic abuse 

counselors to classes of employees based entirely off of an employee’s request, plus a cursory 

 
3 Placed, MERRIAM-WEBSTER DICTIONARY (Online ed.), https://www.merriam-webster.com/dictionary/placed. 
4 34 C.F.R. § 300.130. 
5 Refer, MERRIAM-WEBSTER DICTIONARY (Online ed.), https://www.merriam-webster.com/dictionary/voucher. 
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check to confirm the individual’s employment.6 So this interpretation of “refer” is not even 

particularly novel. Therefore, at least under the Webster’s definition, entire classes may be 

referred without an individualized evaluation or recommendation. The lack of an individual 

evaluation of voucher users is no hurdle to meeting the definition of the term. A state is referring 

a child to a private school if they send that child to a private school for aid in the form of an 

education. Indeed, after some initial screening to ensure that the voucher applicant meets the 

minimum requirements of the voucher program in question, this is precisely what most voucher 

programs do.  

 Of course, in many contexts, “refer” may connote some individualization, human 

interaction, or intentional recommendation. When a doctor refers a patient to a specialist, they do 

so after an individualized review of the patient’s needs and the specialist’s skills. They 

intentionally recommend that specialist to that patient. This interpretation would leave the term 

“refer” with the same definition as the term “placed.” Under that interpretation, a typical voucher 

program would not constitute a state referral to a private school, because there is no 

individualized component to the voucher process.  

But it is a cardinal rule of statutory interpretation that, on the whole, no clause, sentence, 

or word should be rendered superfluous, void, or insignificant.7 If possible, each word should be 

given effect,8 unless doing so would be unreasonable9 or repugnant to the rest of the statute.10 

Therefore, “placed” and “refer” should not be interpreted to mean the same thing. They are not 

 
6 See, e.g., Military OneSource Non-Medical Counseling, Military OneSource (last visited Apr. 3, 2023), 
https://www.militaryonesource.mil/benefits/confidential-non-medical-counseling/. 
7 See TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001) ; see also 
Montclair v. Ramsdell, 107 U.S. 147, 152 (1883); Williams v. Taylor, 529 U.S. 362, 404 (2000) . 
8 See, e.g., State St. Bank & Trust Co. v. Salovaara, 326 F.3d 130, 139 (2d Cir. 2003) (citing Duncan, 533 U.S. at 174). 
9 See Jarecki v. G.D. Searle & Co., 367 U.S. 303, 307-08 (1961). 
10 See Chickasaw Nation v. U.S., 534 U.S. 84, 94, (2001). 
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redundant terms. “Refer” does work of its own. If “placed” requires intentionality, 

individualization, or specificity, the requirements of “refer” must mean something else. A 

reasonable alternative exists in the form of its dictionary definition. A state refers a disabled child 

to a private school if it generally “send[s] or direct[s]” the child to a private school “for 

treatment, aid, information, or decision.”11 When a state implements a voucher program it is 

doing just that.  

B.  As the means of 

 Under §1412(a)(10)(B)(i), in order for a child’s enrollment in a private school to be 

considered a state referral, that enrollment must be made “as the means of carrying out the 

requirements of [the IDEA] or any other applicable law requiring the provision of special 

education and related services…” to the state’s children.12 Determining whether an enrollment 

meets this requirement is complex and, consequently, does not yield a uniform result. Voucher 

programs may or may not meet the “as the means of” requirement depending on their details.  

For a voucher program to meet the “as the means of” prong, and therefore support 

categorization as a state referral, it is sufficient that the state intend to use the program to carry 

out any part of its responsibilities under the IDEA or related statutes. The text of 

§1412(a)(10)(B)(i) supports this approach. It states that placement in a private school is a state 

referral if the state uses that referral “as the means of carrying out the requirements” of the IDEA 

and related statutes, not as the means of carrying out all of the requirements of the IDEA and 

related statutes.13 “The requirements” referenced in the statute might mean every provision of the 

IDEA, or it might just mean the provision of FAPE, for example. A voucher program intended to 

 
11 Refer, supra note 5. 
12 20 U.S.C. § 1412(a)(10)(B)(i). 
13 Id. 
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meet part of its IDEA obligation fits the bill, and many voucher statutes declare their intention to 

carry out some of those requirements or to carry out all of those requirements in some 

circumstances.   

Maine’s Town Tuitioning program provides an example. In Maine, towns that do not have 

public schools supply vouchers to their resident children to attend a private school or a public 

school in a neighboring municipality.14 The result of this system is that private schools in or near 

these municipalities can have student bodies that are substantially or even entirely supported by 

public funds. Maine has directed that, when more than 85% of a private school’s students are 

Town Tuitioning program beneficiaries (with some exceptions), that private school must admit 

students with disabilities “who must be served in accordance with all applicable state and federal 

law,”15 which presumably includes the IDEA. Therefore, in some situations, Maine is explicitly 

using its Town Tuitioning program as its means of carrying out its IDEA requirements. Many 

other states have statutes suggesting that their voucher programs are their intended means of 

meeting at least some IDEA obligations, like Ohio’s Peterson scholarship, which aims to 

implement a child’s IEP but makes no other explicit IDEA commitments.16 All of these programs 

unambiguously meet the “as the means of” prong. 

Intent to carry out the IDEA may not even need to be explicit in the text of the voucher 

statutes. Some voucher programs are designed for children with special needs.17 For those 

programs, a broad range of evidence, including not just the statutory text,18 but the titles of the 

 
14 See ME. REV. STAT. ANN. 20-A §§ 2951, 5203-5204.  
15 Id. at tit. 20-A § 2951. 
16 OHIO REV. CODE ANN. § 3310.52(A) (West 2022); see also, e.g., Md. Budget Bill for FY 2021, S. Bill 190, § 
R00A03.05(6). 
17 See supra Part II.   
18 See, e.g., Miss. Code Ann. § 37-175-1(f) (2023). 
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resulting programs,19 the public statements of the politicians creating the programs,20 and 

information available on the program web sites,21 indicates that the intent is to provide disabled 

students the opportunity to receive a potentially more appropriate education in a private school 

than they are receiving in public schools. If IDEA forms the standard for education in a public 

school, it then stands to reason that the state intends for the private school to exceed the IDEA in 

at least some respects for voucher participants. The intended purpose is then necessarily 

inclusive of whatever IDEA obligation the state hopes might be exceeded, meaning that the 

voucher is the state’s means of achieving those specific obligations. By this logic, every voucher 

program designed specifically for special needs students meets the “as the means of” prong. 

Even in the absence of clear textual or contextual evidence regarding the state’s intention 

to use a voucher as its means of carrying out IDEA obligations, the purpose of many voucher 

statutes may provide some guidance. Vouchers are generally supposed to provide parents with 

additional choices for their child’s education.22 It makes little sense that a state would create 

those choices without hoping that parents who needed them might use them. It is therefore 

reasonable to assume that the state would not apply conditions to vouchers that might undermine 

the ability of a parent to seek one. Forcing parents to abandon their child’s IDEA rights in order 

to use vouchers is just such a condition, because parents must choose between a private school 

that stands to be a better fit for their child and their child’s civil rights. It should therefore be 

presumed that such conditions do not exist unless made explicit in the voucher statute. So for a 

 
19 See, e.g., Lindsey Nicole Henry (LNH) Scholarship Program for Children with Disabilities, OKLA. STATE DEP’T OF EDUC. 
(last updated Mar. 2, 2023), https://sde.ok.gov/lindsey-nicole-henry-lnh-scholarship-program-children-disabilities. 
20 See, e.g., Laura Meckler & Hannah Natanson, More states are paying to send children to private and religious 

schools, WASH. POST (Feb. 8, 2023, 5:00 PM), https://www.washingtonpost.com/education/2023/02/08/school-
choice-vouchers-private-religious-school-huckabee-sanders/. 
21 See, e.g., Special Needs Scholarship Grants, UTAH STATE BD. OF EDUC. (last visited Apr. 16, 2023), 
https://www.schools.utah.gov/specialeducation/programs/specialneedsscholarshipgrants. 
22 Aaron Tang, School Vouchers, Special Education, and the Supreme Court, 167 U. Pa. L. Rev. 337, 352-55 (2018). 
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voucher program not to meet the “as the means of prong,” the state must clearly disclaim its 

intention to use the voucher program to carry out its IDEA responsibilities.  

 These analytic layers yield three categories of voucher programs. First, there are those in 

which the state has clearly disclaimed its intent to use vouchers to carry out all parts of the 

IDEA. Programs in this category do not meet the “as the means of” prong, and cannot be state 

placements or referrals. Second, there are programs in which the state has neither disclaimed nor 

affirmed its intent to use vouchers to carry out the IDEA. If the above presumption is adopted, 

programs in this category would meet the “as the means of” prong. Finally, there are programs in 

which the state intends to use the voucher program to carry out part or all of its obligations under 

the IDEA, including programs where that intent is implicit. Programs in this category would 

meet the “as the means of” prong regardless of whether the above presumption is adopted.    

V. HISTORY AND PURPOSE SUPPORT VOUCHERS AS STATE REFERRALS 

 Part IV established two points of ambiguity in the IDEA. First, whether the term “refer” 

can have a generalized meaning that encompasses the process of directing a child to a private 

school using a voucher. Second, whether the intent of a voucher statute can be presumed to 

include carrying out IDEA obligations when the text and context of the statute is silent on the 

matter. A range of tools are available to bring clarity to that ambiguity. The Department of 

Education’s Q&A would certainly be among those tools if it produced a reasonable result.23 But 

as discussed below, it does not. The most valuable tools available to clarify the ambiguous text of 

the IDEA on this question are the statute’s purpose and history, which support an expansive 

interpretation of both the “refer” and “as the means of” requirements.  

A.  The Purpose of the IDEA is Expansive and Inclusive 

 
23 See Chevron v. Nat. Res. Def. Council, 467 U.S. 837 (1984). 
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 When the Education for All Handicapped Children Act was passed in 1975, Congress 

found that the existing public school system was failing the eight million handicapped children 

then assessed to be in the United States.24 More than half of them received inadequate services, 

and an eighth of them were excluded from the system altogether.25 Perhaps most importantly, 

Congress recognized that state and local agencies lacked the financial resources to address the 

problem, and that the national interest called for the Federal government to assist those agencies 

in meeting the “educational needs of handicapped children in order to assure equal protection of 

the law.”26 To that end, Congress declared that the purpose of the Act was fourfold: to ensure that 

all handicapped children had access to a “free appropriate public education,” to ensure that the 

rights of all handicapped children and their parents were respected, to aid state and local efforts 

to educate all handicapped children, and to assess and assure the effectiveness of those efforts.27  

In introducing the bill, sponsoring Senator Harrison Williams described it as part of a 

program aimed at ensuring that “each child has an educational program which allows him or her 

to grow.”28 He later grew more forceful, calling on Congress to “assure equal protection of the 

laws and to provide all handicapped children their right to education” by passing the bill.29 The 

sponsor in the House, Congressman John Brademas, described the bill as necessary “to insure 

that all children in the United States receive the free education to which they are entitled.”30 

Debate over the particulars of the law also evinced a desire to err on the side of inclusivity. For 

example, one Congressman introduced an amendment to remove a cap on the number of children 

 
24 Education for All Handicapped Children Act, § 3(b)(1), 89 Stat. 773 (1975) (current version at 20 U.S.C. § 1400). 
25 Id. at §§ 3(b)(3)-(4). 
26 Id. at §§ 3(b)(8)-(9). 
27 Id. at § 3(c). 
28 121 CONG. REC. 247 (1975). 
29 Id. at 19,485.  
30 Id. at 37,024.  
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with specific learning disabilities covered under the law.31 Though this amendment failed, the 

resulting cap was to remain in place only until the Secretary of Education developed diagnostic 

procedures to determine whether a child had those disabilities.32 Congress agreed with the spirit 

of the amendment, but wanted to ensure adequate procedures to manage its implications. Even 

the bill’s opponents acknowledged its sweeping scope. Writing to Senator Hugh Scott, then-

Secretary of Health, Education, and Welfare Caspar Weinberger raised concerns about the “major 

new administrative burdens” that the far-reaching requirements of the law would create.33 

In short, Congress recognized that American schools were failing special needs students 

and set about to create a system that ensured all of those students had access to a quality 

education. The word all arises over and over again in the statutory findings and in congressional 

debate. The purpose of the original statute was therefore expansive and inclusive, not narrow or 

exclusive. That ambitious purpose made sense in the context of the time, arising amidst ongoing 

efforts to open up educational opportunities for black students through desegregation. And that 

purpose would not only be reinforced again and again over the life of the statute, it would grow. 

In the 1990s, new programs were added to provide services for students with severe emotional 

disturbances, the law was expanded to cover autism, and the definition of “developmental delay” 

was extended to include children as old as nine (it had previously included only children up to 

age five).34 Another amendment allowed parents who placed their children in private schools 

when FAPE was not being provided in public schools to sue for reimbursement by the state, 

 
31 Id. at 25,531.  
32 Id. at 37,023-24. 
33 122 CONG. REC. 18307-08 (1976). 
34 A History of the Individuals With Disabilities Education Act, supra note 1; Timeline of the Individuals with 
Disabilities Education Act (IDEA), UNIV. OF KAN. SCH. OF EDUC. & HUM. SCIENCES (last updated Apr. 1, 2023), 

https://educationonline.ku.edu/community/idea-timeline.   
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directly overturning a Supreme Court decision.35 And in 2004, the scope of IDEA was expanded 

yet again as significant new requirements and resources were invested in early interventions for 

preschool-aged disabled students.36 Every time Congress had an opportunity to curtail the statute 

or leave its reach unchanged, it instead chose to be more inclusive.  

These incremental extensions of the IDEA affirmed its expansive purpose and Congress’s 

intent to use the legislation as a way to reach as many children as possible. But it is also what 

Congress declined to do that spoke to its intent. In 2004, Representative Jim DeMint introduced 

an amendment that would have allowed IDEA funds to supplement state voucher programs.37 

Importantly, under this amendment, if a parent participated in a voucher program that used IDEA 

funds, then the state’s statutory obligation to that parent’s child would be fulfilled for the 

duration of that child’s enrollment in the private school.38 Parent and child would lose IDEA 

protection if they used a voucher, even if that voucher relied on IDEA funds. 

 DeMint’s Amendment provoked heated debate on the floor, with some representatives 

decrying the value of voucher programs generally, seeing them as a drain on public school 

resources.39 The amendment failed. The manner of that failure – by a vote of 240 to 18140  – 

suggests a compelling indicator of Congressional intent regarding the categorization of vouchers 

under the IDEA. Congress rejected the idea that a child’s participation in a voucher program 

should fulfill the state’s obligation to that child under the IDEA. This is, after all, what DeMint’s 

amendment would have allowed. And while differences between the DeMint approach and the 

 
35 A.W. v. Jersey City Pub. Schs., 341 F.3d 234 (3d Cir. 2003); see generally Susan Pringle, Dellmuth v. Muth: 
Congressional Abrogation of State Sovereign Immunity and the Education for All Handicapped Children Act, 57 
FORDHAM L. REV. 877 (1989). 
36 Timeline of the Individuals with Disabilities Education Act, supra note 92. 
37 H.R. REP. NO. 108-79, pt. 5, at 7 (2003). 
38 Id. 
39 149 CONG. REC. 10,004-05, 10,048 (2003). 
40 149 CONG. REC. 10,049 (2003). 
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IDEA’s treatment of parental placements limit the strength of this insight, the similarities 

between the two were an opportunity for Congress to weigh in on the operation of the IDEA in 

the voucher context. It could have made vouchers a mechanism for severing the state’s obligation 

to the child as DeMint wanted. But it chose not to, a decision entirely in keeping with the 

statute’s expansive purpose to reach as many children as possible.  

B.  An Expansive and Inclusive Purpose Supports Vouchers as State Referrals 

The purpose and history of the IDEA reveal an intent to reach every student possible. 

That logically means every student over which the states could impose the intrusive regulations 

necessary to carry out the IDEA41 – a group including regular public school students, students 

traditionally understood as being state placements in private schools, and voucher users, but not 

traditional parental placements. To classify disabled students in voucher programs as unilateral 

parental placements would be to cut them off from the rights that Congress created for them 

despite the fact that LEAs could easily administrate voucher programs in a way that protected 

those rights. This result is clearly at odds with Congress’s expansive intent. The prevailing 

consensus is particularly untenable in light of the availability of a reasonable textual 

interpretation that includes those students in the statute’s full protections – one which defines 

participation in a voucher program as placement by a state agency.  

The absurdity of the current approach, and its incompatibility with Congressional intent, 

becomes easily apparent when considering its logical systemic results. If a voucher is a parental 

placement, then every voucher user loses many IDEA protections. Through its own policy of 

promoting or offering enrollment in private schools through vouchers, the state could alleviate 

itself of its burdens and obligations under the IDEA. Taken to the extreme, states could 

 
41 See Part I for a discussion of the limitations on a state’s ability to regulate private schools.  
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circumvent the entire statutory scheme by completely replacing traditional public schools with 

state financial assistance for private schools. This prospect is not as far-fetched as it may seem on 

its face. Reconsider Maine’s Town Tuitioning program, which grants its participants full IDEA 

protections only if they attend a school where at least 85% of the student body are Town 

Tuitioning beneficiaries.42 Imagine if a jurisdiction’s students were distributed across a number 

of private schools such that none of those private schools met the 85% threshold. Under those 

conditions, none of that jurisdiction’s children would enjoy full IDEA protections. That town 

would have completely circumvented the IDEA. Such a result is on its face viscerally offensive 

to the statute’s purpose. Congress certainly did not intend for one of its crowning achievements 

in civil rights to be fundamentally undone by a competing state policy interest in school 

privatization, competition, or choice. And if it is obvious on its face that Congress did not intend 

this result for all disabled children in a jurisdiction (like those in the Maine hypothetical), why is 

it more reasonable to believe that it intended this result for some disabled children in a 

jurisdiction (like participants in less far-reaching voucher programs)? It is not. It would be absurd 

to conclude that Congress passed a monumental civil rights law and built into it a back door 

through which states could circumvent that law while still receiving its associated funds. Indeed, 

no other major piece of civil rights legislation appears to include such a feature. Statutes should 

be interpreted in a way that avoids absurd results,43 and so this interpretation should be avoided.  

The recent history of voucher programs reinforces the importance of this analysis. When 

the Education for All Handicapped Children Act was signed into law in 1975, only two small 

voucher programs existed, with no substantial public debate about vouchers as a plausible 

 
42 See ME. REV. STAT. ANN., supra note 14. 
43 See, e.g., U.S. v. Turkette, 452 U.S. 576, 580 (1981). 
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systemic alternative to public schools.44 There are now 72 voucher programs, education savings 

account programs, or similar state scholarships and tax deductions to support student enrollment 

in private schools.45 61 of those 72 programs have been enacted in just the last twenty years, with 

35 coming online since 2013 and 3 springing to life since January of 2023.46 19 of those 72 

programs are designed specifically for students with special needs, all of them enacted in the last 

20 years.47 Even these numbers bely the degree of voucher growth, since many states have 

expanded old programs in addition to the new programs that have become law.48 There has been 

a nineteen-fold explosion in the number of available vouchers and similar scholarships since the 

turn of the century, from approximately 36,000 in 200049 to approximately 690,000 in 2023.50 

Voucher programs still only account for a small percentage of American students. The country’s 

student population is around 49 million.51 But this recent and explosive growth portends a future 

that could be closer to universal private school vouchers than the casual observer might predict, 

especially in more voucher-friendly jurisdictions. This makes the categorization of vouchers as 

state referrals, and the resulting protection of disabled students’ rights, just as pressing and 

important as it is logically and legally correct. 

CONCLUSION 

The text of the IDEA is ambiguous on the question of whether vouchers should be 

considered state or parental placements in private schools. The Department of Education’s Q&A, 

 
44 School Choice in America Dashboard, EDCHOICE (last updated Apr. 17, 2023), https://www.edchoice.org/school-
choice-in-america-dashboard-scia/. 
45 Id.  
46 Id. 
47 Id. 
48 Nirvi Shah, US school voucher programs have caught on – but are they funneling public dollars in private 

schools?, THE GUARDIAN (Sep. 7, 2022, 5:00 PM), https://www.theguardian.com/education/2022/sep/07/us-school-
vouchers-covid-private-schools-parents-new-hampshire. 
49 FRIEDMAN FOUND. FOR EDUC. CHOICE, 2012 ABCS OF SCHOOL CHOICE: RISING TIDE 6 (2012). 
50 EDCHOICE, THE ABCS OF SCHOOL CHOICE: 2023 EDITION 7 (2023). 
51 NAT’L CTR. FOR EDUC. STAT., U.S. DEP’T OF EDUC., NCES 2202-144, REPORT ON THE CONDITION OF EDUCATION 2022 2 (2022).  
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advising that vouchers are parental placements, has faced little real interrogation. As a result, the 

legal community has slouched into a statutory interpretation that is fundamentally flawed – one 

which views a state policy of actively facilitating the movement of disabled students out of 

public schools and into private schools, bizarrely, as entirely the work of parents. This approach 

yields results that, in the future, could significantly weaken the IDEA. 

The purpose of the IDEA is broad and inclusive. Its intent is to reach as many students as 

possible. Moreover, the consequences of adopting a narrow interpretation of such a broad statute 

when a reasonable, expansive interpretation exists, are logically absurd, damaging to students, 

and counter to Congressional intent. Therefore, the statute’s ambiguous text should be resolved 

in favor of that expansive interpretation. The term “refer” should be read to include generalized 

facilitation and direction of special needs students to private schools using state-sponsored 

voucher programs. The term “as the means of” should be read to include a presumption that 

states intend to use voucher programs to carry out their responsibilities under the IDEA unless 

they explicitly disclaim that intent. Reading those provisions broadly would shift the 

categorization of many voucher programs from being considered unilateral parental placements 

to placements by a state or local agency, preserving full IDEA rights for voucher users and, along 

with it, access to the brighter educational future that Congress imagined. [Additional discussion 

omitted for length]. 
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June 12, 2023 

The Honorable Juan R. SÃ¡nchez
United States District Court
Eastern District of Pennsylvania
8613 U.S. Courthouse
601 Market Street
Philadelphia, Pennsylvania 19106

Dear Chief Judge SÃ¡nchez:

I am a rising third-year student at New York University School of Law. I am writing to apply for a clerkship in your chambers
following my graduation in 2024 or any term thereafter.

I intend to pursue a career in public defense. I am drawn to the unique opportunity to clerk for a former public defender and to
develop a perspective that will help me to more effectively advocate on behalf of clients. The opportunity to clerk for you would be
invaluable.

My work experience both prior to and during law school has equipped me with skills that will make me an effective clerk. Before
law school, I taught as a Fulbright Scholar in Morocco and served as an AmeriCorps fellow at an immigrant services nonprofit
outside of Boston. I developed strong independent work and project management skills. I have continued to prioritize service
while in law school. Through my experiences defending tenants facing eviction with the Legal Aid Society and representing
indigent clients on New Yorkâ€™s sex offender registry with Appellate Advocates, I have developed practical litigation skills and
an attentiveness to facts that will serve me well as a clerk.

Enclosed please find a resume, law school transcript, undergraduate transcript, and writing sample. The writing sample is a
memorandum that I prepared as a judicial intern to Judge Eunice C. Lee of the Second Circuit Court of Appeals to advise the
Judge in an immigration case.

Letters of recommendation are forthcoming as well. My letters are from Professor Daryl Levinson (212-998-6613,
daryl.levinson@nyu.edu), with whom I took Constitutional Law as well as a colloquium on constitutional theory and for whom I
was a Teaching Assistant; Professor Randy Hertz (212-998-6434, randy.hertz@nyu.edu), with whom I took Criminal Procedure
and under whom I completed a Directed Research project; and Attorney Ava Page, (212-998-6613, apage@appad.org), who
supervises the SORA Practice at Appellate Advocates where I have worked for over a year.

Thank you for your consideration. Please do not hesitate to contact me should you need any
additional information.

Respectfully,

Leila Murphy
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LEILA MURPHY 
83 Fort Greene Place, Brooklyn, NY 11217 

(917) 428-3600 | lnm8883@nyu.edu  
EDUCATION 
New York University School of Law, New York, NY   
Honors:             Robert McKay Scholar—Top 25% of students based on their cumulative averages after four semesters  
Activities: NYU Law Review, Articles Editor 
 Just Security, Student Staff Editor 
 Suspension Representation Project, Student Advocate 
 Professor David Garland, Research Assistant 
 Professor Daryl Levinson, Constitutional Law Teaching Assistant 
  
Yale University, New Haven, CT   
B.A. in Ethics, Politics, and Economics with Distinction, Certificate in Education Studies, magna cum laude, May 2019   
Honors Thesis: Victims’ Rights Gone Wrong: An Ethical Examination of the Use of Victim Impact Evidence in Court  
Honors: Phi Beta Kappa 
  Director’s Research Fellow with the Institute for Social and Policy Studies 
 
EXPERIENCE 
Federal Defenders, Southern District of New York, New York, NY  
Summer Legal Intern, June – August 2023 
 
Appellate Advocates, SORA Practice, New York, NY 
Summer Legal Intern, July – August 2022, 40 Hours/Week; Paid Legal Intern, September 2022 – Present; 15 Hours/Week 
Interview clients, conduct legal and mitigation research, and draft petitions for clients seeking downward modifications of 
their sex offender registry status. Argued and won four cases before Judges in Brooklyn, Staten Island, and Queens. 
 
September 11th Families for Peaceful Tomorrows, Remote Work  
Steering Committee, August 2018 – present, 5 Hours/Week 
Research and write policy statements. Participate in organizing efforts to close Guantánamo and end indefinite detention.  
 
Legal Aid Society, Civil Practice, Housing Practice, New York, NY 
Student Intern, August 2022 – December 2022, 15 Hours/Week 
Represented low-income tenants in Queens on affirmative cases related to apartment conditions and defense in eviction 
proceedings. Interviewed clients, prepared and argued motions before judges, and participated in hearings. 
 
U.S. Court of Appeals – Second Circuit – Judge Eunice C. Lee, New York, NY 
Judicial Intern, May – June 2022, 40 Hours/Week 
Assisted with research and writing tasks for cases pending before Court. Drafted legal memorandum on issues in mass tort 
claims and immigration law to advise Judge Lee. 
 
Jewish Family Services (JFS) of Metrowest, Framingham, MA 
AmeriCorps Member, September 2020 – July 2021, 40 Hours/Week 
Assisted immigrant clients in applying for U.S. citizenship; conducted screenings and prepared legal applications. 
Supported refugees and asylees in securing access to food, housing, healthcare, and COVID-19-related aid. 
 
U.S. Department of State, Fulbright Program, Tetouan, Morocco 
Fulbright English Teaching Assistant, August 2019 – May 2020, 40 Hours/Week  
Taught 300+ Moroccan students ages 18-24 in subjects including U.S. History, Public Speaking, and Study Skills. Led 
career workshops and individually advised students seeking scholarships and opportunities abroad. 
 
Louisiana Capital Assistance Center, New Orleans, LA 
Legal Intern, May – August 2018, 40 Hours/Week  
Reviewed discovery, obtained and analyzed records and wrote legal memoranda to support litigation in capital cases. 
Researched and drafted sample pleadings for inclusion in organization’s first-ever capital defense trial manual. 
 
ADDITIONAL INFORMATION 
Fluent in French; proficient in Arabic (Moroccan dialect).  
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Student ID: N10141746 
Institution ID:    002785
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New York University
Beginning of School of Law Record 

 
Fall 2021

School of Law
     Juris Doctor
     Major: Law 

Lawyering (Year) LAW-LW 10687 2.5 CR 
            Instructor:  Brandon Jeromy Johnson 
Torts LAW-LW 11275 4.0 B 
            Instructor:  Cynthia L Estlund 
Procedure LAW-LW 11650 5.0 B+ 
            Instructor:  Jonah B Gelbach 
Contracts LAW-LW 11672 4.0 B+ 
            Instructor:  Barry E Adler 
1L Reading Group LAW-LW 12339 0.0 CR 
            Instructor:  Noah Rosenblum 

AHRS EHRS

Current 15.5 15.5
Cumulative 15.5 15.5
 

Spring 2022
School of Law
     Juris Doctor
     Major: Law 

Constitutional Law LAW-LW 10598 4.0 A 
            Instructor:  Daryl J Levinson 
Lawyering (Year) LAW-LW 10687 2.5 CR 
            Instructor:  Brandon Jeromy Johnson 
Legislation and the Regulatory State LAW-LW 10925 4.0 A- 
            Instructor:  Roderick M Hills 
Criminal Law LAW-LW 11147 4.0 A 
            Instructor:  Sheldon Andrew Evans 
1L Reading Group LAW-LW 12339 0.0 CR 
            Instructor:  Noah Rosenblum 
Financial Concepts for Lawyers LAW-LW 12722 0.0 CR 

AHRS EHRS

Current 14.5 14.5
Cumulative 30.0 30.0
 

Fall 2022
School of Law
     Juris Doctor
     Major: Law 

Colloquium on Constitutional Theory LAW-LW 10031 2.0 A 
            Instructor:  Daryl J Levinson 

 Emma M Kaufman 
Criminal Procedure: Fourth and Fifth 
Amendments

LAW-LW 10395 4.0 A- 

            Instructor:  Andrew Weissmann 
Directed Research Option A LAW-LW 10737 2.0 A 
            Instructor:  Randy Hertz 
Housing Law Externship LAW-LW 12648 3.0 CR 
            Instructor:  Julia A Millstein 

 Mun M. Clifford 
Housing Law Externship Seminar LAW-LW 12649 2.0 CR 
            Instructor:  Julia A Millstein 

 Mun M. Clifford 
AHRS EHRS

Current 13.0 13.0
Cumulative 43.0 43.0
 

Spring 2023
School of Law

     Juris Doctor
     Major: Law 

Professional Responsibility in Criminal Practice 
Seminar

LAW-LW 10200 2.0 A+ 

            Instructor:  Tamara Giwa 
Criminal Procedure: Post-Conviction Simulation LAW-LW 10675 4.0 A- 
            Instructor:  Randy Hertz 
Evidence LAW-LW 11607 4.0 A 
            Instructor:  Daniel J Capra 
Teaching Assistant LAW-LW 11608 2.0 CR 
            Instructor:  Daryl J Levinson 

AHRS EHRS

Current 12.0 12.0
Cumulative 55.0 55.0
McKay Scholar-top 25% of students in the class after four semesters
Staff Editor - Law Review 2022-2023

End of School of Law Record
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TRANSCRIPT ADDENDUM FOR NYU SCHOOL OF LAW 

JD CLASS OF 2023 AND LATER & LLM STUDENTS 

I certify that this is a true and accurate representation of my NYU School of Law transcript. 

Grading Guidelines 

Grading guidelines for JD and LLM students were adopted by the faculty effective fall 2008. These guidelines 

represented the faculty’s collective judgment that ordinarily the distribution of grades in any course will be 

within the limits suggested. An A + grade was also added. 

Effective fall 2020, the first-year J.D. grading curve has been amended to remove the previous requirement of a 

mandatory percentage of B minus grades. B minus grades are now permitted in the J.D. first year at 0-8% but are 

no longer required. This change in the grading curve was proposed by the SBA and then endorsed by the 

Executive Committee and adopted by the faculty. Grades for JD and LLM students in upper-level courses 

continue to be governed by a discretionary curve in which B minus grades are permitted at 4-11% (target 7-8%). 

First-Year JD (Mandatory) All other JD and LLM (Non-Mandatory) 

A+: 0-2% (target = 1%) (see note 1 below) A+: 0-2% (target = 1%) (see note 1 below) 

A: 7-13% (target = 10%) A: 7-13% (target = 10%) 

A-: 16-24% (target = 20%) A-: 16-24% (target = 20%) 

Maximum for A tier = 31% Maximum for A tier = 31% 

B+: 22-30% (target = 26%) B+: 22-30% (target = 26%) 

Maximum grades above B = 57% Maximum grades above B = 57% 

B: remainder B: remainder 

B-: 0-8%* B-: 4-11% (target = 7-8%) 

C/D/F: 0-5% C/D/F: 0-5% 

The guidelines for first-year JD courses are mandatory and binding on faculty members; again noting that a 

mandatory percentage of B minus grades are no longer required. In addition, the guidelines with respect to the 

A+ grade are mandatory in all courses. In all other cases, the guidelines are only advisory. 

With the exception of the A+ rules, the guidelines do not apply at all to seminar courses, defined for this 

purpose to mean any course in which there are fewer than 28 students. 

In classes in which credit/fail grades are permitted, these percentages should be calculated only using students 

taking the course for a letter grade. If there are fewer than 28 students taking the course for a letter grade, the 

guidelines do not apply. 

Important Notes 

1. The cap on the A+ grade is mandatory for all courses. However, at least one A+ can be awarded in any

course. These rules apply even in courses, such as seminars, where fewer than 28 students are enrolled.

2. The percentages above are based on the number of individual grades given – not a raw percentage of

the total number of students in the class.

3. Normal statistical rounding rules apply for all purposes, so that percentages will be rounded up if they

are above .5, and down if they are .5 or below. This means that, for example, in a typical first-year class

of 89 students, 2 A+ grades could be awarded.

4. As of fall 2020, there is no mandatory percentage of B minus grades for first-year classes.
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NYU School of Law does not rank students and does not maintain records of cumulative averages for its 

students. For the specific purpose of awarding scholastic honors, however, unofficial cumulative averages are 

calculated by the Office of Records and Registration. The Office is specifically precluded by faculty rule from 

publishing averages and no record will appear upon any transcript issued.  The Office of Records and 

Registration may not verify the results of a student’s endeavor to define his or her own cumulative average or 

class rank to prospective employers. 

Scholastic honors for JD candidates are as follows: 

Pomeroy Scholar: Top ten students in the class after two semesters 

Butler Scholar: Top ten students in the class after four semesters 

Florence Allen Scholar: Top 10% of the class after four semesters 

Robert McKay Scholar: Top 25% of the class after four semesters 

Named scholar designations are not available to JD students who transferred to NYU School of Law in their 

second year, nor to LLM students. 

Missing Grades 

A transcript may be missing one or more grades for a variety of reasons, including: (1) the transcript was 

printed prior to a grade-submission deadline; (2) the student has made prior arrangements with the faculty 

member to submit work later than the end of the semester in which the course is given; and (3) late submission 

of a grade. Please note that an In Progress (IP) grade may denote the fact that the student is completing a long-

term research project in conjunction with this class. NYU School of Law requires students to complete a 

Substantial Writing paper for the JD degree. Many students, under the supervision of their faculty member, 

spend more than one semester working on the paper. For students who have received permission to work on 

the paper beyond the semester in which the registration occurs, a grade of IP is noted to reflect that the paper is 

in progress. Employers desiring more information about a missing grade may contact the Office of Records & 

Registration (212-998-6040). 

Class Profile 

The admissions process is highly selective and seeks to enroll candidates of exceptional ability. The Committees 

on JD and Graduate Admissions make decisions after considering all the information in an application. There are 

no combination of grades and scores that assure admission or denial. For the JD Class entering in Fall 2021 (the 

most recent entering class), the 75th/25th percentiles for LSAT and GPA were 174/170 and 3.93/3.73. 

Updated: 10/4/2021 
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New York University 
A private university in the public service 
School of Law 

245 Sullivan Street, 626 
New York, NY  10012-1301 
Telephone: (212) 998-6434 
Fax: (212) 995-4031 
Email: randy.hertz@nyu.edu 

Randy Hertz 
Vice Dean 
Fiorello LaGuardia Professor of Clinical Law 

June 12, 2023 

RE: Leila Murphy, NYU Law ’24 

Your Honor: 

I am writing to recommend Leila Murphy for a clerkship. 

During Leila’s second year of law school, I worked with her in a course (“Criminal 
Procedure: Arraignment to Postconviction”) and also on a Directed Research tutorial. She did 
excellent work in both courses. She received an A- in the Criminal Procedure course and an 
A in the Directed Research. 

The Criminal Procedure course is mostly taught in seminar-style form but there are 
also in-class simulation exercises that afford the students the opportunity to use the legal 
doctrines and procedural rules they’re studying and to do so in role. In each of these 
exercises, Leila participated actively and performed superbly. In the many seminar-style 
class discussions, she also participated regularly and her comments were always outstanding. 
She often made highly sophisticated comments about the scope or implications of a legal 
doctrine or case that was under discussion. 

As part of their work for the Criminal Procedure course, the students write two 
lengthy papers: a memorandum of points and authorities in a simulated federal criminal case, 
using Federal Rule of Evidence 609(a) and federal court caselaw to argue for a defense 
motion to limit the prosecution’s use of the defendant’s prior convictions to cross-examine 
the defendant at trial if he chooses to take the witness stand; and a simulated internal memo 
to the head of a capital defender office, analyzing what claims can be brought in state 
postconviction and federal habeas corpus and how to overcome the procedural bars stemming 
from the prior defense lawyers’ failures to preserve the issues at trial and on direct appeal.  

Leila’s memos were first-rate. She spotted all of the legal issues, researched them 
thoroughly, and used the applicable law and the facts to analyze the issues in a 
comprehensive, thoughtful way. She showed good judgment in assessing which claims are 
most likely to prevail and how to deal with contrary authorities. 

The Directed Research grew out of work that Leila did as a summer intern at the New 
York City office of Appellate Advocates, where she interned in the office’s “SORA” (Sex 
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Leila Murphy, NYU Law ’24 
June 12, 2023 
Page 2 

Offender Registration Act) division. As an intern, Leila interviewed clients, conducted legal 
and mitigation research, and drafted petitions to seek downward modifications of clients’ sex 
offender registry status. The paper she wrote for the Directed Research examines the history 
and current status of New York’s SORA, with a particular focus on the practical implications 
for people subject to registration requirements. The paper does a wonderful job of examining 
legal and systemic issues (particularly the procedural rights of registrants and the barriers 
they face in seeking relief) and placing them in a broader historical and theoretical context. 

Next year, Leila will be one of the 12 students in my year-long Juvenile Defender 
Clinic. Although I receive a lot of applicants to the clinic each year, it was an easy judgment 
call to select Leila for the clinic because of the excellent work I have seen her produce in 
both of the two courses this year. 

I believe that Leila has the intelligence, lawyering abilities, and work ethic to be an 
outstanding law clerk. I recommend her with enthusiasm. 

Respectfully, 

Randy Hertz 
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APPELLATE   ADVOCATES 
 

111 JOHN STREET - 9TH  FLOOR,  NEW  YORK,  NEW  YORK  10038 
PHONE:  (212) 693-0085      FAX:  (212) 693-0878 

 
 
 
 

       
 

 

 
Your Honor: 
 
 I write to wholeheartedly recommend Leila Murphy for a clerkship position. Her 
keen intelligence, legal writing skills, unparalleled work ethic, and commitment to fairness 
under the law will make her a valuable asset in your courtroom. Put simply, I have never 
encountered another law student like her.  
 
 Ms. Murphy has interned at Appellate Advocates over the past year. During this 
time, she has handled dozens of criminal cases with quasi-civil implications, including 
modification petitions for individuals subject to New York’s Sex Offender Registration 
Act (“SORA”). She has written motions and memoranda of law, conducted in-depth 
interviews of clients and witnesses, and argued in New York State Supreme Court under 
my supervision.  
 
 Since June 2022, Ms. Murphy has litigated four SORA modficiation hearings in 
Queens County, Richmond County, and Kings County. She has secured a victory for her 
client in every single one.  In her last hearing, her oral presentation moved the presiding 
judge to the extent that he delivered an impassioned speech about the power of 
rehabilitation before granting our requested relief over the prosecution’s objection. 
Simultaneously, she has assisted me in training new interns and presenting a know-your-
rights legal workshop to approximately 100 clients. 
 
 I have never had an intern like Ms. Murphy. Her raw litigation talent and ability to 
think on her feet are skills often seen in a veteran defense attorney, not a law student. She 
is mature beyond her years and I wholeheartedly trust her judgment and her evaluation of 
legal issues. She is kind to everyone, professional, and unfailingly dependable. I cannot 
overstate how special Ms. Murphy is and the extent to which she will benefit your 
courtroom in a clerkship position. Please do not hesitate to contact me with any questions. 
 
       Best, 
 
       Ava C. Page 
       Supervising Attorney 
 

SUPERVISING ATTORNEY 
AVA C. PAGE 
  
   

ATTORNEY-IN-CHARGE   
    PATRICIA PAZNER 
 
ASSISTANT ATTORNEYS-IN-CHARGE 
    DAVID P. GREENBERG 
    MARK W. VORKINK 
    WILLIAM G. KASTIN 
  

    May 26, 2023 
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June 08, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

Leila Murphy is applying for a clerkship in your chambers following her graduation from NYU School of Law in May 2024. Leila is
an excellent student and an even better lawyer; she is deeply committed to social justice and determined to be a force for good in
the world; and she’s also an ebulliently joyful person who is really fun to be around. She will be a terrific law clerk.

Leila’s path to law school started with childhood tragedy. Her father died in the World Trade Center on 9/11. That is not something
she talks about much, but it is an experience that has clearly shaped her life in many ways. As a teenager, she participated in a
summer program that brought together children from all over the world whose lives had been touched by violence, including a
number from the Middle East. Leila came away with a deep interest in that part of the world, eventually going on to study Arabic
at Yale and then teach for a year as a Fulbright fellow in Morocco. During college, Leila participated in a program that brought the
family members of 9/11 victims to Guantanamo to attend military commission hearings for the detainees accused of perpetrating
the attacks. Leila’s reaction was unlike that of many of the other participants. While she believed that the guilty deserved
punishment, she was also appalled by the evidence of torture, skeptical of the fairness of the proceedings, and convinced that the
right response to violence was not more violence. After writing her Yale honors thesis about “Victim’s Rights Gone Wrong,” Leila
came to lead an organization of victims’ families campaigning to close Guantanamo and advocating against the excesses of post-
9/11 security policies.

Leila came to law school in the hope of finding further means of preventing injustice and suffering in the world. At NYU, she has
been working for Appellate Advocates in their SORA practice, representing clients appealing their status on New York’s sex
offender registry. She has also represented low-income tenants in Queens in housing cases as a student intern with the Legal Aid
Society, and students facing suspension in NYC public schools as an advocate with the Suspension Representation Project. She
seems destined for a career as a public interest lawyer.

I knew none of this about Leila when she took my constitutional law course in the spring of her 1L year. I just knew her as an
engaged and talented student, who would go on to write one of the two best exams in the class. Leila was able to write that exam
not just because of her comprehensive understanding of constitutional doctrine and theory, but also because she is gifted with a
set of skills that will serve her well beyond the classroom. She immediately sees to the core of every issue, ruthlessly
distinguishing what is relevant from what is extraneous or distracting. She has a deep understanding of the ambiguities and fault-
lines in legal doctrine and how to leverage them into unexpectedly creative arguments, while also recognizing where the law is
settled and must be taken as given. Even under severe time-pressure, her writing is lucid, well-organized, succinct, and self-
confident.

On the strength of her performance in the course, I invited Leila to join a colloquium on constitutional law & theory that I was co-
teaching with my colleague Trevor Morrison. She was equally impressive in that setting. Even among a hand-selected group of
the best students at NYU, Leila stood out as an insightful reader and critic of legal scholarship, with an unusual ability to find
connections between even the most abstruse theoretical projects and real-world legal issues. With the enthusiastic endorsement
of my teaching assistants, I also recruited Leila as a TA for this year’s version of constitutional law. She has been wonderful in
that role, as well. She is a brilliant teacher, coming up with many ways of organizing and explaining the doctrine that work better
than my own (some of which I have now gratefully appropriated). The countless hours she has spent working one-on-one with
struggling students, and the close bonds she has forged with them, also put me to pedagogical shame.

Last but not least, Leila is a joy to be around. Despite all she has experienced, Leila’s outlook on the world is relentlessly hopeful
and empathetic. She gets along with everyone and radiates energy and enthusiasm for whatever she is doing, whether it’s
working on a brief or organizing pizza & beer study sessions for the 1Ls in constitutional law. Her co-clerks will count themselves
lucky.

If there is anything else I can tell you about Leila, please do not hesitate to ask.

Sincerely,
Daryl J. Levinson

Daryl Levinson - daryl.levinson@nyu.edu - (212) 998-6613
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NAC MEMORANDUM 

To:     Judge Lee 

From:     Leila Murphy 

Re:     Perez Fuentes v. Garland (20-2796)  

On appeal from:   BIA, No. A216-557-785 

Date:     May 23, 2022 (ECL #1, BR #2, RJS #3) 

 

 

Petitioner, a native and citizen of El Salvador, petitions for review of a BIA decision 

affirming an IJ’s denial of withholding of removal and CAT relief.1 Petitioner challenges the 

agency’s denial of withholding of removal, asserting that the agency failed to adequately analyze 

his political opinion and protected social group claims. Petitioner’s Br. (“PB”) at 7. Petitioner 

also challenges the BIA and IJ’s denial of CAT relief, arguing that the Immigration Court and 

the Board (1) failed to make the necessary predictive findings as to what is likely to occur to 

Petitioner and whether that amounts to torture under the law and (2) erred in finding no 

government acquiescence in torture. PB at 5-7.   

Recommendation 

I recommend the petition be granted and remanded on both withholding of removal and 

CAT relief. For withholding, the Board incorrectly asserts that Petitioner waived his challenges 

regarding the particularity and circularity of his proposed social group. Because his challenges 

were not waived, they demand meaningful administrative review. The agency also failed to 

adequately evaluate Petitioner’s political opinion claim: neither the Board nor the Court 

 
1 Petitioner does not challenge the agency’s denial of his cancellation of removal claim.  
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addressed Petitioner’s argument alleging future persecution based on imputed pro-gang political 

opinion. As for CAT, the IJ failed to make predictive findings and neglected evidence in the 

record supporting Petitioner’s likelihood of torture and government acquiescence claims. The 

BIA affirmed without analysis. Its decision merits remand.  

Issues 

 There are three issues in this case.  

1) Whether the agency erred in failing to adequately analyze Petitioner’s fear of future 

persecution based on imputed pro-gang political opinion. 

The agency erred in failing to analyze Petitioner’s claim that his appearance will 

subject him to persecution from Salvadoran police and other public officials who 

impute a pro-gang opinion to him because of his tattoos.  

2) Whether the Board erred in finding that Petitioner waived his challenge to the IJ’s 

rejection of his fear of future persecution based on a protected social group.  

The Board erred in concluding that Petitioner waived his challenges. Because his 

challenges were not waived, Petitioner’s social group claim demands review. 

3) Whether the agency erred in failing to evaluate evidence material to Petitioner’s 

likelihood of torture and government acquiescence claims. 

The agency provided flawed reasoning for its finding that there was no likelihood of 

torture and erred in failing to evaluate evidence material to Petitioner’s claims.  

Factual Background 

Petitioner, a native and citizen of El Salvador, entered the United States on a date and a 

place unknown to the U.S. government. Certified Administrative Record (“CAR”) at 1013 

(Notice to Appear (“NTA”)). Petitioner alleges that he entered the U.S. at John F. Kennedy 
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Airport in New York on November 26, 2006, when he was 14 years old. Id. at 157-58 (Tr.). 

Petitioner attended middle and high school in Brentwood, New York. Id. at 159-160. He has two 

children who are both U.S. citizens. Id. at 760 (Ex. 7); 959 (App.).   

Petitioner has roughly twenty tattoos. Id. at 174-180 (Tr.). Most of his tattoos are plainly 

visible even while he is fully clothed. Id. at 174-80 (Tr.), 763-771 (Ex. 7). He has tattoos on both 

hands and his right wrist, and he estimates that 80 percent of his left arm is covered in tattoos. Id. 

at 178-79 (Tr.). His tattoos depict family member’s names, music, religion, emojis, inspirational 

quotes, and New York insignia. Id. at 175. Petitioner denies ever being involved in a gang and 

testified that none of his tattoos are gang-related. Id. at 217-218 (Tr.). 

Petitioner fears being tortured or persecuted because of his tattoos. Id. at 202. Though his 

tattoos may cause people to think less highly of him in the U.S., in El Salvador, tattoos are more 

incriminating: even non-gang-affiliated tattoos are seen to reveal an individual’s criminal 

behavior or association with a gang. Id. at 259-60 (Tr.); 414 (2020 Human Rights Watch Rep.); 

784-85, 932, 935 (Articles). Petitioner cannot hide or cover many of his tattoos and believes he 

would be unable to get his tattoos removed in El Salvador. Id. at 202; 210.  

DHS placed Petitioner in removal proceedings in 2019, after he was arrested for 

marijuana possession and false personation. Id. at 1013-14 (NTA), 1016-21 (RAP Sheet). He 

thereafter applied for withholding of removal and CAT relief. For the withholding claim, he 

asserted fear of persecution based on his perceived American nationality,2 imputed political 

opinion of being supportive of gangs and gang members, and the particular social group of men 

with physical tattoos that would be perceived as criminals or associated with a gang and targeted 

 
2 Petitioner does not challenge the IJ and BIA’s rejection of his social group claim based on perceived American 
identity in his appeal to this Court.  
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by Salvadoran police. Id. at 142-45 (Tr.), 299-304 (Written Closing Arg.), 958-67 (App.). For the 

CAT claim, he asserted that Salvadoran police and gang members will perceive his tattoos as 

criminal or associated with a gang and target, torture, and kill him. 3 Id. at 142 (Tr.), 958 (App.). 

Procedural History 

A. IJ Hearing  

At a merits hearing, Petitioner testified about his fear of return to El Salvador because of 

his tattoos. Id. at 202-205 (Tr.). He testified that he fears gangs will believe he is a rival member 

or that they will try to recruit him to join a gang and kill him if he refuses. Id. at 205. A friend of 

Petitioner testified about her relative who had arm tattoos and was killed during a vacation to El 

Salvador. Id. at 258. The same witness testified that she has not returned to El Salvador out of 

fear of being targeted because of her own tattoos. Id. at 259. 

Petitioner submitted a written statement supplementing his oral testimony and further 

detailing his tattoos and his fear of persecution. Id. at 759-760 (Ex. 7). He submitted photos 

depicting his face and upper-body tattoos. Id. at 763-771. He also submitted country conditions 

evidence consisting of: reports from the US Department of State; a 2018 report from Human 

Rights Watch; a 2019 report from Transparency International; a 2018 report from International 

Crisis Group; and articles dated from 2016-2019. 

B. IJ Decision 

The Immigration Judge denied all relief. The IJ fully credited the evidence and testimony 

presented, except for Petitioner’s testimony that his tattoos were not gang-related. Id. at 59. The 

IJ denied Petitioner’s withholding claim, concluding Petitioner failed to show that a political 

opinion would be imputed to him, and that his proposed social group was improperly circular. Id. 

 
3 Petitioner did not apply for asylum because he had not timely applied within one year of his arrival in the United 
States. CAR at 142 (Tr.).  
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at 64-71. The IJ also denied CAT relief, reasoning that Petitioner had not met his burden of 

proving persecution for withholding so failed to meet the higher burden for CAT, and that his 

fear of torture was speculative. Id. at 72-73. 

C. BIA Decision 

The Board of Immigration Appeals affirmed in a two-and-half page decision. Id. at 2-5 

(BIA Dec.). Presuming Petitioner’s credibility, the BIA agreed with the IJ’s findings that 

Petitioner’s proposed social group, as characterized by the IJ, was not cognizable and that his 

imputed anti-gang political opinion claim was speculative. Id. at 3-4. The BIA, without further 

analysis, found no clear error in the IJ’s denial of CAT protection. Id. at 5.  

D. Party Arguments 

Petitioner argues that the Board failed to meaningfully review the IJ’s denial of 

withholding of removal based on political opinion and improperly held that Petitioner waived his 

challenge to the IJ’s findings on the particularity and circularity of his espoused social group. 

Petitioner’s Br. (“PB”) at 21-25. Petitioner further contends that the agency failed to make the 

necessary predictive findings for evaluating his claim for CAT relief and employed the wrong 

standard in evaluating the likelihood of torture with government acquiescence. PB at 13-20.  

The Government defends the agency’s decision and argues that the petition should be 

denied. Respondent’s Br. (“RB”) at 19-20. The Government contends that Petitioner failed to 

establish a clear probability of persecution based on political opinion, did not exhaust his social 

group claim, and failed to establish that he faces a likelihood of torture because of his tattoos. Id.   

E. SAO Memo 

The SAO recommends denying the petition for withholding of removal because (1) the 

agency reasonably concluded that Petitioner failed to demonstrate that gang members or police 
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would likely target him on account of political opinion, and (2) the BIA did not err in finding 

that Petitioner waived his social group claim. The SAO argues in the alternative that, if the BIA 

erred in its waiver finding, the Court should defer to the BIA’s finding that his proposed social 

group was not cognizable. The SAO recommends granting the petition and remanding as to CAT 

because the agency (1) provided flawed reasoning for its finding that there was no likelihood of 

torture and (2) failed to evaluate country conditions and other evidence material to Petitioner’s 

likelihood of torture and government acquiescence claims.  

For reasons explained below, I disagree with the SAO’s recommendation to deny 

Petitioner’s withholding claim and with its analysis of Petitioner’s political opinion and proposed 

social group claims. I substantially agree with the SAO’s analysis in Part B and with its 

recommendation to grant and remand Petitioner’s CAT claim. 

Analysis 

This Court should review the IJ’s decision as modified by the BIA, i.e., minus the 

adverse credibility determination upon which the BIA did not rely. CAR at 3 (BIA Dec.). See 

Xue Hong Yang v. U.S. Dep’t of Justice, 426 F.3d 520, 522 (2d Cir. 2005). The Court reviews 

factual findings for substantial evidence and questions of law de novo. See 8 U.S.C. § 

1252(b)(4)(B); Wangchuck v. Dep’t of Homeland Sec., 448 F.3d 524, 528 (2d Cir. 2006). Where 

the situation presented is the agency’s application of law to undisputed facts, rather than its 

underlying determination of those facts, the Court’s review is de novo. Monter v. Gonzales, 430 

F.3d 546, 553 (2d Cir. 2005).  

A. Withholding of removal 

Withholding of removal is a mandatory form of relief which hinges on the risk of 

persecution in the country to which the government is seeking expulsion. 8 USC § 1231(b)(3). 
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To establish eligibility for withholding of removal, an applicant must show that he will “more 

likely than not” be persecuted “on account of race, religion, nationality, membership in a 

particular social group, or political opinion.” 8 C.F.R. § 1208.13(b)(1), (2); see also 8 U.S.C. §§ 

1101(a)(42), 1231(b)(3)(A). The agency erred in failing to adequately analyze Petitioner’s claims 

that his tattoos subject him to a probability of persecution on account of political opinion or 

membership in a protected social group. 

1. Political Opinion 

i. Legal Standard 

To establish persecution on account of political opinion, “[t]he applicant must show . . . 

through direct or circumstantial evidence, that the persecutor’s motive to persecute arises from 

the applicant’s political belief.” Yueqing Zhang v. Gonzales, 426 F.3d 540, 545 (2d Cir. 2005). 

“The persecution may also be on account of an opinion imputed to the applicant by the 

persecutor, regardless of whether or not this imputation is accurate.” Hernandez-Chacon v. Barr, 

948 F.3d 94, 102 (2d Cir. 2020). Despite the high level of deference offered to the agency’s 

factual findings, remand is required where the agency fails to conduct analysis sufficient for 

meaningful review. See Ojo v. Garland, 25 F.4th 152, 169 (2d. Cir. 2020) (“to facilitate 

meaningful judicial review of a decision by the agency, we require a certain minimum level of 

analysis from the IJ and BIA opinions”) (internal quotation marks omitted).  

ii. Analysis 

Petitioner makes two independent political opinion claims: first, that his intention to 

resist gang recruitment will subject him to persecution from gang members who attempt to 

recruit him; and second, that his appearance will subject him to persecution from Salvadoran 

police and other public officials who impute a pro-gang opinion to him because of his tattoos. PB 
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at 21-22; CAR at 19-20, 299-300 (Written Closing Arg.). While the agency reasonably rejected 

Petitioner’s first claim, neither the Court nor Board addressed his second claim, which relies on a 

different set of underlying facts and is not resolved by dismissal of the first claim.  

The agency reasonably concluded that Petitioner’s resistance to joining a gang does not 

constitute a political opinion. See Zelaya-Moreno v. Wilkinson, 989 F.3d 190 (2d Cir. 2021). 

However, the IJ and BIA erred in summarily dismissing Petitioner’s second claim. While anti-

gang opinion may not be political, having pro-gang opinions may be tantamount to anti-

government opinion and thus political. See In re S-P-, 21 I. & N. Dec. 486 (BIA 1996); see also 

Ren Zhi Yong v. U.S. Dep’t of Just., 187 F. App’x 68, 70 (2d Cir. 2006) (holding that evidence of 

the applicant’s suspected membership in a banned organization provided a sufficient basis for his 

imputed anti-government political opinion claim). The agency erred by failing to evaluate the 

possibility that, because of his appearance, the government will suspect Petitioner of being a 

gang member and therefore supportive of gangs, impute an anti-government stance, and subject 

him to persecution as a result. See Gao v. Gonzales, 424 F.3d 122 (2d Cir. 2005) (remanding 

because the IJ failed to analyze Petitioner’s theory of imputed anti-government political 

opinion); Vumi v. Gonzales, 502 F.3d 150 (2d Cir. 2007) (remanding on similar grounds).   

The IJ erred in failing to evaluate the evidence in the record linking tattoos to support of 

gangs and documenting the government’s use of death squads and other extreme measures to 

punish Salvadorans suspected of gang membership or support. The Human Rights Watch report 

states that “tattoos are deeply stigmatized, and can prove deadly” because “gangs, authorities, 

and death squads link tattoos to gang membership in El Salvador.” CAR at 414 (HRW Rep.). 

The report and other evidence in the record provide accounts of police violence against tattooed 

individuals. See, e.g., id. at 414-418 (HRW Rep.), 785, 868, 927, 936, 944 (Articles). One article 
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describes how armed officers forced men to remove their shirts to check for tattoos to reveal 

gang membership before bringing them to a police station. Id. at 846 (Article). Other accounts 

suggest that officials are unlikely to believe explanations that tattoos are not gang-related. See, 

e.g., 785, 936 (Articles). Moreover, numerous sources document the escalation of the Salvadoran 

government’s fight against gangs and use of increasingly extreme measures to target suspected 

gang members, supporting Petitioner’s argument regarding a potential link between imputed pro-

gang and anti-government opinion. See id. at 795-815 (2018, Bureau of Democracy, Human 

Rights and Labor report) (discussing the paradox of the Salvadoran government’s security 

policy, which has “exacerbate[ed] conditions that foster an increase in the deaths of gang 

members, their relatives, alleged gang members and collaborators”).4  

It may be that this evidence is insufficient to establish that Petitioner is more likely than 

not to be subject to persecution on account of political opinion, but the agency did not analyze 

the evidence or come to such a conclusion. Id. at 3-4 (BIA Dec.), 68-70 (IJ Dec.); see 

Poradisova v. Gonzales, 420 F.3d 70, 77 (2d Cir. 2005) (“[W]e require a certain minimum level 

of analysis from the IJ and BIA opinions denying asylum, and indeed must require such if 

judicial review is to be meaningful.”). The Court should remand so that the agency can properly 

examine whether the evidence supports Petitioner’s allegations in light of the agency’s 

established standards for imputed political opinion claims.  

 
2. Social Group 

 
4 Since the BIA’s August 2020 decision, gang violence in El Salvador has soared, leading the government to declare 
a state of emergency. See Gabriella Mello and Jose Orozco, El Salvador Declares State of Emergency as Gang 
Murders Soar, Bloomberg News (Mar. 27, 2022), available at https:www.bloomberg.com/news/articles/2022-03-
27/el-salvador-declares-state-of-emergency-as-gang-killings-soar. It is within the Court’s discretion to “take judicial 
notice of any further changes in a country’s politics that occurred between the time of the BIA’s determination 
decision and [its] review.” Hoxhallari v. Gonzales, 468 F.3d 179, 186 n.5 (2d Cir. 2006). 
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i. Legal Standard 

To constitute a particular social group, a group must be: “(1) composed of members who 

share a common immutable characteristic, (2) defined with particularity, and (3) socially distinct 

within the society in question.” Hernandez-Chacon v. Barr, 948 F.3d 94, 101 (2d Cir. 2020) 

(citing Matter of M-E-V-G-, 26 I. & N. Dec. 227, 237 (B.I.A. 2014)). “Particularity refers to 

whether the group is sufficiently distinct that it would constitute a discrete class of persons.” 

Matter of W-G-R-, 26 I. & N. Dec. 208, 210 (B.I.A. 2014) (internal quotation marks omitted).  

ii. Party Arguments 

The IJ found that Petitioner’s proposed group of “men with physical tattoos who would 

be perceived as criminal or associated with a gang that will be targeted by police and gang 

members in El Salvador” did not meet the particularity requirement because it constituted a 

“large and diffuse segment of society.” CAR at 66 (IJ Dec.). The IJ also found that the group was 

impermissibly defined by the harm Petitioner alleges will occur. Id. The BIA concluded that 

Petitioner did not “meaningfully challenge” the IJ’s findings on particularity and circularity. Id. 

at 4 (BIA Dec.). The Government argues that, as a result, Petitioner has waived his right to 

challenge these findings now. RB at 44.  

iii. Analysis 

Contrary to the Government and the BIA’s assertions, Petitioner meaningfully challenged 

the IJ’s findings. First, Petitioner argued before the BIA that his tattoos will “instantly mark him” 

and “garner attention from gangs and police alike,” countering the IJ’s assertion that his group is 

“large and diffuse.” CAR at 13 (Pet’s Brief to BIA). Petitioner pointed to testimony, country 

conditions, and other evidence in the record to assert that tattooed individuals in El Salvador are 

singled out and stigmatized in Salvadoran society. See, e.g., id. at 13 (“tattooed individuals are 
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targeted by gangs”), 19 (“tattooed individuals are treated as a distinct group in Salvadoran 

society”). The BIA erred in failing to review the IJ’s particularity findings and failing to evaluate 

Petitioner’s contentions in light of country conditions in El Salvador. See Matter of M-E-V-G-, 

26 I. & N. Dec. at 241 (noting that “[s]ocietal considerations have a significant impact on 

whether a proposed group . . . is sufficiently ‘particular.’”).  

Second, even though Petitioner does not use the term “circular” in his appeal, Petitioner 

meaningfully challenged the IJ’s finding that his group is impermissibly defined by the harm he 

alleges to occur. The IJ’s characterization of Petitioner’s group is admittedly circular. However, 

Petitioner defines the group not by the harm caused, but simply by the presence of tattoos: he 

alleges that “tattooed individuals” constitute and are treated as a distinct group in Salvadoran 

society. CAR at 10, 12. See Quintanilla-Mejia v. Garland, 3 F.4th 569 (2d Cir. 2021) (finding 

that Petitioner did not waive his challenge to the IJ’s findings on the social group issue even 

though he did not use the phrase “social group” in seeking relief). Petitioner’s definition 

sufficiently challenges the IJ’s conclusion, and the BIA erred in denying administrative review. 

In addition, as to circularity, the agency erred in summarily rejecting the proposed group 

as circular without considering whether the group was cognizable if defined without reference to 

the fact of persecution. See Velasquez-Martinez v. Garland, 852 F. App’x 240 (9th Cir. 2021). 

Neither the IJ nor BIA cites to any evidence in the record to support the contention that 

individuals with tattoos constitute a large and diffuse segment of Salvadoran society, and indeed 

none exists. The agency ignored the evidence in the record pointing to the opposite conclusion. 

See, e.g., CAR at 189 (Tr.); CAR at 784-85 (Article) (contrasting the treatment of tattooed 

individuals in El Salvador with their treatment in the U.S., where non-gang-related tattoos are 

more common and less incriminatory).  
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In sum, the BIA erred in improperly judging Petitioner’s argument as waived and failing 

to remand for the IJ to engage in the requisite fact-intensive inquiry to evaluate Petitioner’s 

social group claim. See M-E-V-G-, 26 I&N Dec. at 251 (emphasizing that their caselaw “should 

not be read as a blanket rejection of all factual scenarios involving gangs . . . Social group 

determinations are made on a case-by-case basis”).  

B. CAT Relief 

i. Legal Standard 

Article III of the Convention Against Torture (“CAT”) expressly prohibits returning any 

person to a country in which it is more likely than not that he or she “would be in danger of 

being subjected to torture.” 8 C.F.R. § 1208.16(c)(2). The CAT defines torture as “an extreme 

form of cruel and inhuman treatment.” 8 C.F.R. § 208.18(a)(2). CAT relief does not require a 

nexus to any protected ground. See Khouzam v. Ashcroft, 361 F.3d 161, 168 (2d Cir. 2004). To 

show that torture is “more likely than not,” an applicant “must establish that there is greater than 

a fifty percent chance . . . that he will be tortured upon return to his . . .  country of origin.” Mu-

Xing Wang v. Ashcroft, 320 F.3d 130, 144 n.20 (2d Cir. 2003). In assessing whether an applicant 

has met his burden of proof, the agency must consider all evidence relevant to the possibility of 

future torture, including evidence of past torture, ability to relocate, violations of human rights 

within the country of removal, and [o]ther relevant information regarding conditions in the 

country of removal.” 8 C.F.R. § 12108.16(c)(3).  

ii. Party Arguments 

Petitioner argues that the agency failed to make the requisite predictive findings as to 

what will happen to Petitioner if removed and that it erred in concluding that the Salvadoran 

government’s efforts to address persecution foreclosed a finding of government acquiescence. 
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PB at 10, 19. The Government argues that the agency reasonably concluded that Petitioner failed 

to show that he faces a clear probability of future torture because of his tattoos. RB at 24.   

iii. Analysis 

The IJ’s analysis of Petitioner’s CAT claim is seriously flawed. First, the IJ argues that its 

denial of Petitioner’s withholding claim allows it to conclude that Petitioner has not suffered 

persecution rising to the level of torture. CAR at 72 (IJ Dec.). However, the agency’s 

withholding analysis rested on the lack of nexus to a protected ground. See CAR at 64-70 (IJ 

Dec.). Since the agency never reached a conclusion on the likelihood of persecution,5 it erred in 

failing to consider the possibility that, even if people with tattoos do not qualify as a protected 

group, Petitioner can still establish that he will more likely than not suffer severe harm rising to 

the level of torture because of his tattoos. See 8 C.F.R. § 1208.16(c)(2).  

Second, the IJ’s predictive findings are unsupported by substantial evidence. The agency 

speculates that the fact that Petitioner evaded gangs while in high school in the U.S. signals that 

he will be able to avoid interactions with gangs and corrupt authorities in El Salvador. CAR at 73 

(IJ Dec.). The agency also concludes that Petitioner may return to his grandparents’ home. Id. 

Yet these conclusions are not relevant to the likelihood of torture and are contradicted by 

evidence in the record. The claim that Petitioner will be able to relocate to his grandparents’ 

home ignores Petitioner’s assertions and the record evidence describing the prevalence of gang 

violence throughout El Salvador and the difficulty of relocation. See, e.g., CAR at 760 (“The 

area my grandparents live in used to be a quiet town, but now it is overrun with gangs”), 817 

 
5 To the extent such a finding existed, it was bald speculation, unsupported by substantial evidence. See Siewe, 480 
F.3d 160, 168 (“[W]e will reject a deduction made by an IJ . . . when the speculation is ‘bald.’”). 
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(2019, Bureau of Democracy, Crime and Safety report) (“Violent, well-armed street gangs . . . 

are dispersed throughout El Salvador”).  

Thus, in addition to its inadequate analysis, the agency erred in neglecting material 

evidence in the record supporting Petitioner’s likelihood of torture claim. While the agency 

“need not expressly parse or refute on the record each piece of evidence offered by the petitioner, 

there must be some indication of reasoned consideration and adequate findings.” Scarlett v. Barr, 

957 F.3d at 329 (quotation marks and alterations omitted). Despite crediting the testimony 

presented, the IJ failed to properly evaluate the testimony and country conditions evidence 

describing the particular risk of tattooed individuals to police and gang violence, including 

human rights reports and news articles documenting general practices and individual experiences 

of torture and persecution. See, e.g., CAR at 230-31, 259 (Tr.); 414-18 (HRW Rep.), 785, 868, 

927, 936, 944 (Articles). The agency erred in summarily declaring Petitioner’s claim as 

“speculative” without engaging with the evidence in the record and the evidence unique to 

Petitioner’s case. CAR at 72 (IJ Dec.). 

The agency also failed to properly evaluate evidence supporting Petitioner’s claim that 

the Salvadoran government will acquiesce in torture, including evidence suggesting that 

government action does not resolve the threats posed to Petitioner, or that torture may be 

instigated or at the hands of public officials. While the agency asserts that the “Department of 

State report “provide[s] promising updates” and that public officials are “investigating and trying 

officers alleged to commit abuses,” CAR at 73 (IJ Dec.), the fact that the Salvadoran government 

is taking steps to address gangs does not foreclose a finding of government acquiescence. See De 

La Rosa v. Holder, 598 F.3d 103 (2d Cir. 2010). The agency ignores contrary evidence in the 

record. For instance, the Department of State report also states that “[i]mpunity persisted despite 
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government steps to dismiss and prosecute some in the security forces, executive branch, and 

justice system who committed abuses.” CAR at 790. Other accounts describe the government’s 

reliance on security crackdowns and indiscriminate police raids to target suspected gang 

members, and the ongoing prevalence of extrajudicial execution and enforced disappearances. 

See id. at 868, 893, 930, 934 (Articles).   

In sum, the agency failed to evaluate whether Petitioner’s particular alleged 

circumstances make it more likely than not that he will suffer severe harm rising to the level of 

torture at the hands of or acquiescence of gangs or public officials in El Salvador. The agency’s 

failure to evaluate material evidence requires remand. “We remand for reconsideration or 

rehearing (or a new hearing) where the IJ’s or BIA’s determination is based on an inaccurate 

perception of the record, omitting potentially significant facts.” Tambadou v. Gonzales, 446 F.3d 

298, 302 (2d Cir. 2006) (internal quotation marks omitted).  

Conclusion 

The petition should be remanded on the issue of withholding because (1) neither the IJ 

nor BIA addressed Petitioner’s claim alleging future persecution on account of pro-gang political 

opinion; and (2) Petitioner did not waive his challenge to the IJ’s findings regarding his espoused 

social group and the BIA failed to adequately review Petitioner’s claims. The petition should be 

remanded on CAT protection because the BIA failed to consider country conditions and 

evidence in the record supporting Petitioner’s likelihood of torture and government acquiescence 

claims, and its conclusions about what is likely to happen to Petitioner are unsupported by 

substantial evidence. 

For the foregoing reasons, the Court should grant the petition for review in full, vacate 

the BIA’s decision, and remand the case to the BIA for further proceedings.  
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Jonathan Murray
2854 Kalmia Ave., Apt 305, Boulder CO, 80301 | (608)-630-1990 | jonathan.murray-1@colorado.edu

June 1, 2023 
  
 Dear Judge Sanchez, 
             
            I am writing to apply for a clerkship in your chambers starting any time with the 
2024-2025 term. I am a recent graduate of the University of Colorado, and plan to dedicate my 
career to litigation, focusing public-sector appellate advocacy.  A clerkship in your chambers 
would be an ideal place to continue my career path. 

 During my time in law school, I gravitated towards litigation. At the 20th Judicial 
District, I assisted judges and law clerks in their projects — tackling unfamiliar areas of law in 
research, drafting judicial opinions or minute orders, coordinating writing with other clerks, and 
even clerking a few hearings. I experienced first hand the speed required of judges and advocates 
at trial, making quick decision on important legal questions.  My work there also helped me earn 
a clerkship with the 20th for the 2023-2024 term, where I will work primarily in a civil docket. 
When I began working on appellate projects — first as student lawyer for a pro bono client’s 
appeal before the Tenth Circuit, then as intern with the criminal appeals division of the Colorado 
Attorney General’s Office — the importance of trial advocacy to a successful appeal jumped out 
at me. So much depends on effective lawyering, especially in terms of shaping the record and 
registering objections at opportune moments. Thus, working in your chambers would provide an 
opportunity to continue appreciating what effective trial advocacy looks like, how to strategize 
arguments in any given case, what trial judges both look for and have to manage when making 
decisions, and to take my experience from state court and learn more about trial litigation at the 
federal level.  

 In addition, I believe my experience in complex research and diverse legal issues will 
make me an invaluable employee. My work as a research assistant for Professor Skinner-
Thompson and a student attorney for the Getches-Green Clinic taught me how to be creative in 
finding legal authority, whether that meant using lexis and westlaw or tracking down local news 
stories through google. In my prior positions, I’ve had completed assignments in both civil and 
criminal law, state and federal, administrative and common, statutory and constitutional, often 
having to do so on quick timelines. In short, I’m comfortable with learning on the fly and 
producing work on a judge’s timetable.  

 My application materials are included herein, and I can provide any additional materials 
you may require. Thank you in advance for your time and consideration. 

Sincerely,  
Jonathan Murray
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JONATHAN MURRAY 
2854 Kalmia Ave., Apt 305, Boulder, CO 80301 | 608-630-1990 | Jonathan.murray-1@colorado.edu  
 

EDUCATION 
 
University of Colorado Law School, Boulder, CO 
Juris Doctor May 2023 
GPA: 3.78; Class Rank 13/173 (Top 8%)  

Honors:       Order of the Coif; Dean’s List (2/6 semesters) 
Journal:       University of Colorado Law Review, Casenote & Comment Editor (Published) 
Activities:    Environmental Law Society; Moot Court Division of Barrister’s Council, 2022 

Rothgerber Moot Court Competition Winner 
 

Northwestern University, Evanston, IL 
Bachelor of Arts, Political Science and Environmental Science    June 2020 
GPA:  3.79 

Honors:  Phi Beta Kappa Honor Society; Pi Sigma Alpha Political Science Honor Society; 
Weinberg College Dean’s List (6/12 quarters) 

Activities:   Executive Board member of Delta Tau Delta Fraternity; Facilitator for Social Justice                                              
Education Team; NU Wildlife Club  

 
EXPERIENCE 
 
Colorado Attorney General’s Office, Denver, CO 
Student Intern, Criminal Appeals Division                                                          January 2023 – April 2023 

• Researched and drafted two briefs in response to challenges to convictions in the Colorado Court 
of Appeals. 

• Aided case verification and moot for argument presented to the Colorado Supreme Court. 
 

University of Colorado Law School, Boulder, CO 
Student Attorney, Appellate Advocacy Practicum                                                 August 2022 – May 2023 

• Represented a client in a civil rights appeal before the 10th Circuit as a student attorney under the 
supervision of Professor Matthew Cushing. 

• Assessed case law at the federal district and appellate level regarding standards for civil rights 
claims while coordinating research and writing with team members to draft opening and reply 
briefs, with oral arguments presented in March 2023. 

 

20th Judicial District of Colorado, Boulder, CO                                                  Jan. 2022 – August 2022 
Judicial Extern, Judge Thomas Mulvahill 

• Evaluated Colorado law for a diverse range of cases as needed, working with judges, magistrates, 
and law clerks in criminal civil, and family law cases. 

• Produced a variety of formal and informal writing projects, including writing and editing judicial 
orders, internal memos, and short research reports on novel legal questions. 

• Observed several forms of legal proceedings, including sentencing, witness examination, and 
hearings on motions and orders. 

• Will work as law clerk for the 20th Judicial District for the 2023-2024 term 

 
University of Colorado Law School, Boulder, CO 
Student Attorney, Getches-Green NREEL Clinic                                                     Sept. 2021 – Dec. 2021 

• Worked with Western Resource Advocates to assess federal laws and programs relating to source 
water protection for their incidental benefits to wildlife, and drafted policy briefing on findings. 

• Assisted with drafting complaint for EPA Clean Air Act rulemaking. 
 

PERSONAL INTERESTS: baking, the NBA & playing basketball, history and philosophy  
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NAME:              Murray, Jonathan D                                                                
STUDENT NR:  /106147572 BIRTHDATE : 11/22/XXXX 
PRINT DATE:    06/02/2023                      
RANK: 13/173 AS OF 06/01/2023 

 

Page 1 of 2

 
 
---------------------------------------------------------------------------------------------------------
Other Institutions Attended:
 

HIGHER EDUC. 
INSTITUTIONS: 

West High School   
Madison WI

 
Northwestern University   
   DEGREE: BAC  06/2020
Evanston IL 08/16 - 06/20

 

   =================================================================
         COURSE TITLE                                    CRSE NR         UNITS    GRADE    PNTS
   =================================================================

  
--------- Fall 2020 CU Boulder ------

     School of Law Law 
 

Contracts                  LAWS 5121  4.0  A 16.00
Instructor: Erik Gerding

Legislation and Regulation LAWS 5205  3.0  B+ 9.90
Instructor: Deborah Cantrell

Legal Writing I                  LAWS 5226  2.0  B+ 6.60
Instructor: Amy Griffin

Civil Procedure                  LAWS 5303  4.0  A- 14.80
Instructor: Chris Mueller

Torts                  LAWS 5425  3.0  A 12.00
Instructor: Pierre Schlag

     ATT    16.0   EARNED    16.0   GPAHRS    16.0  GPAPTS   59.30     GPA  3.706
  

--------- Spring 2021 CU Boulder ------
     School of Law Law 

 
Legal Writing II                  LAWS 5223  2.0  A- 7.40

Instructor: Amy Bauer

Criminal Law                  LAWS 5503  4.0  B+ 13.20
Instructor: Benjamin Levin

Property                  LAWS 5624  4.0  A 16.00
Instructor: Kristen Carpenter

Foundations of Legal Research LAWS 5646  1.0  P 0.00
Instructor: Jill Sturgeon
Graded P or F only; No student option.

Constitutional Law                  LAWS 6005  4.0  A- 14.80
Instructor: Scott Skinner-Thompson

     ATT    15.0   EARNED    15.0   GPAHRS    14.0  GPAPTS   51.40     GPA  3.671

   =================================================================
         COURSE TITLE                                    CRSE NR         UNITS    GRADE    PNTS
   =================================================================

  
--------- Fall 2021 CU Boulder ------

     School of Law Law 
 

Wills and Trusts                  LAWS 6104  3.0  A 12.00
Instructor: Wayne Gazur

Found Amer Nat Res Law LAWS 6112  3.0  A 12.00
Instructor: Sam Kalen

Evidence                  LAWS 6353  3.0  A 12.00
Instructor: Chris Mueller

Moot Court Competition                  LAWS 7106  1.0  P 0.00
Instructor: Emily Horowitz
Graded P or F only; No student option.

Nat Resources & Envnt Law Clin LAWS 7209  4.0  A 16.00
Instructor: Jonathan Skinner-Thompson

Election Law                  LAWS 7325  3.0  A 12.00
Instructor: Douglas Spencer

Journal-Law Review                  LAWS 7896  1.0  P 0.00
Instructor: Frederic Bloom
Graded P or F only; No student option.

     ATT    18.0   EARNED    18.0   GPAHRS    16.0  GPAPTS   64.00     GPA  4.000
 
Dean's List 
 

  
--------- Spring 2022 CU Boulder ------

     School of Law Law 
 

Federal Courts                  LAWS 7003  3.0  A 12.00
Instructor: Daniel Domenico

Civil Rights                  LAWS 7025  3.0  A 12.00
Instructor: Scott Skinner-Thompson

Moot Court Competition                  LAWS 7106  1.0  P 0.00
Instructor: Emily Horowitz

Environmental Law                  LAWS 7202  3.0  A 12.00
Instructor: Jonathan Skinner-Thompson

Journal-Law Review                  LAWS 7896  1.0  P 0.00
Instructor: Frederic Bloom
Graded P or F only; No student option.

Extern Program                  LAWS 7939  2.0  P 0.00

Graded P or F only; No student option.
Externship: Judicial

     ATT    13.0   EARNED    13.0   GPAHRS    9.0  GPAPTS   36.00     GPA  4.000
 
Dean's List 
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   =================================================================
         COURSE TITLE                                    CRSE NR         UNITS    GRADE    PNTS
   =================================================================

  
--------- Fall 2022 CU Boulder ------

     School of Law Law 
 

Legal Ethics Professionalism LAWS 6103  3.0  B+ 9.90
Instructor: Melanie Kay

Appellate Advocacy Practicum LAWS 7029  3.0  B+ 9.90
Instructor: Matthew Cushing

Crim Pro Adjuc Proc                  LAWS 7045  3.0  A 12.00
Instructor: Benjamin Levin

Barristers Council                  LAWS 7116  1.0  P 0.00
Instructor: Gabrielle Daley
Graded P or F only; No student option.

Education and the Constitution LAWS 7285  3.0  P 0.00
Instructor: Matthew Cushing
Graded P or F only; No student option.

Journal-Law Review                  LAWS 7906  2.0  P 0.00
Instructor: Frederic Bloom
Graded P or F only; No student option.

     ATT    15.0   EARNED    15.0   GPAHRS    9.0  GPAPTS   31.80     GPA  3.533
  

--------- Spring 2023 CU Boulder ------
     School of Law Law 

 
Water Resources                  LAWS 6302  3.0  A 12.00

Instructor: Mark Squillace

Appellate Advocacy Practicum LAWS 7029  3.0  B+ 9.90
Instructor: Matthew Cushing

Moot Court Competition                  LAWS 7106  1.0  P 0.00

Graded P or F only; No student option.

Barristers Council                  LAWS 7116  1.0  P 0.00

Graded P or F only; No student option.

Independent Legal Research LAWS 7846  2.0  A 8.00
Instructor: Douglas Spencer

Journal-Law Review                  LAWS 7906  2.0  P 0.00
Instructor: Frederic Bloom
Graded P or F only; No student option.

Extern Program                  LAWS 7939  2.0  P 0.00

Graded P or F only; No student option.
Externship: Prosecution

Sem Law & Religion                  LAWS 8385  2.0  A- 7.40
Instructor: Rabea Benhalim

     ATT    16.0   EARNED    16.0   GPAHRS    10.0  GPAPTS   37.30     GPA  3.730
   ------------------------------------------------------------------------------------------------------------------
    CUMULATIVE CREDITS :

TR
UNITS

CU
UNITS

TOT
UNITS

QUAL
UNITS

QUAL
PTS

GPA

  LAW 0.0 93.0 93.0 74.0 279.80 3.781
      *****  END OF ACADEMIC RECORD  ****
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June 02, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I write to highly recommend Jonathan Murray for a clerkship in your chambers. I had the pleasure of working with Mr. Murray
during his third year of law school in my Appellate Advocacy Practicum, where he represented a client before the United States
Court of Appeals for the Tenth Circuit in Wise v. DeJoy, No. 22-1224. Mr. Murray is an excellent oral and written advocate and
researcher. I am confident that he would make an excellent clerk.

Mr. Murray is uniquely prepared for the challenges of a clerkship. First, he is an outstanding researcher and writer who will make
your job in preparing for argument and deciding cases all that much easier. And when faced with new challenges, Mr. Murray has
proven to be a quick learner: in my Practicum last year, he handled every aspect of the Tenth Circuit representation, from
engagement letter and client interview to brief strategy and drafting, through to oral argument. At argument, Mr. Murray faced a
challenging bench, but had anticipated every question through his tireless preparation—a trait that will make him an excellent
clerk.

The workload was demanding, but Mr. Murray thrived on it. He is also very self-motivated, often investigating on his own issues
that I planned on addressing with him many weeks down the line. And, if it is relevant to how you plan on running your chambers,
he is an excellent teammate and works well with others.

Mr. Murray is extremely bright and hardworking. I have no doubt that he will be able to produce extremely high-quality work
product as a clerk, and will relish the challenges that the position will provide. He is also a nice person, and would be a wonderful
addition to your chambers. I very strongly recommend that you hire him.

Please do not hesitate to reach out by e-mail or by phone with any questions.

Respectfully yours,

Matthew R. Cushing

Matthew Cushing - matthew.cushing@colorado.edu - 3037356554
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June 02, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I write to enthusiastically recommend Jonathan Murray for a clerkship in your chambers. Jonathan was a student in my
Constitutional Law and Civil Rights courses at Colorado Law School, where he stood out for his insightful class commentary and
exemplary final exams. As his transcript indicates, Jonathan’s performance in these courses was par for the course, and he ranks
among the top 8% of the 2024 Class in terms of GPA. Impressively, in one semester Jonathan earned a perfect 4.0. Further
evidence of Jonathan’s brilliance can be seen from his undergraduate studies, where he graduated from the prestigious
Northwestern University with a GPA of 3.79.

Perhaps even more important than his impeccable grades, in both Constitutional and Civil Rights, Jonathan has consistently
demonstrated a sincere intellectual interest in the law—asking incredibly helpful questions that clarify the material for all students
and emphasizing points of analysis that other students elide. It was those penetrating questions and insights that prompted me to
hire Jonathan as a research assistant. In that role, Jonathan was incredibly efficient, reliable, and thorough, all while conquering a
new and complicated research database of primary sources.

Beyond those direct experiences with Jonathan, his concise and clear analytical abilities have been further honed by his work on
the Law Review and the Barrister’s Council moot court team, where he has excelled. His excellent writing sample serves as
further evidence of his strong legal communication skills. And his experience as a judicial extern, as an intern with the Colorado
Attorney General’s Criminal Appeals Division, as a member of CU’s Appellate Advocacy Practicum, and as part of CU’s Natural
Resources, Energy, & Environmental Law Clinic will allow him to hit the ground running once working as a law clerk. Indeed, by
the time he may be hired, he will already have completed another post-graduation judicial clerkship.

Finally, Jonathan is a kind, humorous, and self-effacing person who would be a pleasure to work with as a colleague. I am
confident that you, too, will be struck by Jonathan’s brilliance, emotional intelligence, and dedication should you have the
opportunity to meet.

In short, I recommend Jonathan with my strongest endorsement and, based on my experience as a law clerk at both the federal
trial and appellate levels, am sure that he will be a tremendous addition to any chambers. If you would like additional information,
please feel free to contact me at 303-735-5294 or scott.skinnerthompson@colorado.edu.

Very truly yours,

Scott Skinner-Thompson
Associate Professor of Law
University of Colorado Law School

Scott Skinner-Thompson - scott.skinnerthompson@colorado.edu - 303-735-5294
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To: Candace Pitman 

From: Jonathan Murray 

Subject: Attached Writing Sample 

Date: 10/14/22 

 

 

The following writing sample is a draft of an order I wrote on behalf of Judge 
Norma Sierra this past summer. This version contains language modeled from another 
order regarding only the standard of review for constitutional challenges, as well as 
minor edits by law clerks I worked with; however, the writing and analysis are my 
own. The order concerns a denial of the defendant’s motion to dismiss a charge as a 
violation of his equal protection rights under the Colorado Constitution. For 
confidentiality, the dates and names involved have been omitted as indicated within the 
sample. Judge Sierra’s contact information can also be made available upon request for 
any questions regarding this order. 
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District Court, Boulder County, State of Colorado  
1777 Sixth Street, Boulder, Colorado 80302  
(303) 441-3750  

  
  
  
  
  
  
  
  

  
▲ COURT USE ONLY ▲  

  
PEOPLE OF THE STATE OF COLORADO,  
  
v.  
  
[NAME OMITTED], Defendant  

Attorney for the People:  [omitted] 

Attorney for the Defendant: [omitted]   
Case Number: 21CR443  
Division: 6       Courtroom: R  

 
ORDER RE: MOTION TO DISMISS COUNT 4 AS AN AS-APPLIED 

CONSTITUTIONAL VIOLATION OF [DEFENDANT’S] RIGHT TO EQUAL 
PROTECTION 

  
 

 On [date omitted], this matter came before the Court as a motion by the 
Defendant to dismiss a count against him for violation of his right to equal protection as 
applied. Having considered the written arguments, the Court enters the following 
findings and issues this ORDER: 

 

BACKGROUND 

 Defendant is charged with one count of criminal mischief (F5); one count of 
disobeying health law or rule (M1); one count of engaging in a riot (M2); one count of 
tampering with a motor vehicle (F5); and one count of conspiracy to commit criminal 
mischief (F6). The People allege the charged acts took place on [date], during a riot 
which broke out from an outdoor party [location]. Defendant’s motion seeks to dismiss 
count 4, tampering with a motor vehicle (F5), which alleges Defendant intentionally 
aided, abetted, or assisted in the commission or attempted commission of the crime of 
tampering with a motor vehicle, namely the physical flipping of the victim’s car.  

 On [date], Defendant filed the motion that is the subject of this order. The People 
filed their reply on [date].  
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FINDINGS OF FACT, LAW, AND ORDERS  

Defendant argues that as applied to his conduct, the charges brought by the 
People under count 4, tampering with a motor vehicle, and count 5, conspiracy to 
commit criminal mischief, violate his right to equal protection by penalizing identical 
conduct. Tampering with a motor vehicle, as relevant to this case, is defined as: 

 any person who with criminal intent does any of the following to a motor 
vehicle or to any part, equipment, attachment, accessory, or appurtenance 
contained in or forming a part thereof without the knowledge and consent of the 
owner of such motor vehicle commits tampering with a motor vehicle:  

… 

 (c) Scratches, mars, marks, or otherwise damages such motor vehicle or any part 
thereof; or  

… 

(e) Aids, abets, or assists in the commission or attempted commission of any such 
unlawful act or acts enumerated in this subsection (1).  

C.R.S. § 42-5-103 (repealed effective March 1, 2022). By contrast, “conspiracy” is 
committed when an individual, with the intent to promote or facilitate the commission 
of a crime:  

(1) agrees with another person or persons that they, or one or more of them, will 
engage in conduct which constitutes a crime or an attempt to commit a crime, or 
he agrees to aid the other person or persons in the planning or commission of a 
crime or of an attempt to commit such crime.  

(2) no person may be convicted of a conspiracy to commit a crime, unless an 
overt act in pursuance of that conspiracy is proved to have been done by him or 
by a person with whom he conspired. 

C.R.S. § 18-2-201. “Criminal mischief” is committed when a person “knowingly 
damages the real or personal property of one or more other persons, including property 
owned by the person jointly with another person or property owned by the person in 
which another person has a possessory or proprietary interest, in the course of a single 
criminal episode.” C.R.S. §18-4-501(1). Thus, an individual commits the crime of 
conspiracy to commit criminal mischief when they make an agreement to either act, or 
aid another in the planning or commission of acts, with the intent of committing 
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criminal mischief, and one of the conspirators actually commits an overt act in 
pursuance of that agreement.   

 Defendant argues that because both charges refer to his alleged assistance in 
flipping the car with other young men, the difference between “conspiring” and 
“aiding” when applied to his conduct is purely semantic.  

 

Relevant Law: When challenged, statutes are presumed constitutional out of 
respect for the co-equal branches and separation of powers. People v. Graves, 368 P.3d, 
317, 322 (Colo. 2016). Thus, the party who alleges a statute is unconstitutional must 
prove so beyond a reasonable doubt. Id. To challenge the constitutionality of a statute as 
applied, the party must establish that the statute is unconstitutional “under the 
circumstances in which the plaintiff has acted or proposes to act.” Qwest Servs. Corp. v. 
Blood, 242 P.2d 1071, 1085 (Colo. 2011) (quoting Developmental Pathways v. Ritter, 178 
P.3d 524, 534 (Colo. 2008)). 

 

Equal protection guarantees that individuals in similar circumstances will 
receive like treatment. People v. Griego, 409 P.3d 338, 344 (Colo. 2018). The Colorado 
Constitution’s more expansive view of equal protection prohibits two criminal statutes 
from inflicting different punishments for identical conduct. E.g., People v. Lee, 476 P.3d 
351, 354 (Colo. 2020) (noting Colorado Courts have construed equal protection through 
the due process clause in Art. II, § 25 of the Colorado Constitution). However, an 
individual does not suffer unequal protection merely because they face prosecution 
under multiple statutes for the same action. People v. Stewart, 55 P.3d 107, 144 (Colo. 
2002); People v. Prieto, 124 P.3d 842, 845 (Colo. App. 2005). In order for prosecution 
under multiple statutes to violate a defendant’s right to equal protection, the statutes’ 
proscribed conduct must be identical, such that there exists no pragmatic difference 
between them, real in-fact, that a person of average intelligence could reasonably 
identify. Griego, 409 P.3d at 344; See People v. Marcy, 628 P.2d 69, 78 (Colo. 1981); See 
People v. Mumaugh, 644 P.2d 299, 301 (Colo. 1982).  

 

 In order to determine whether a defendant’s charges violate their right to equal 
protection, a court analyzes and compares the elements of each statute which the 
prosecution must prove. Stewart, 55 P.3d at 115. A defendant may face charges with 
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variable penalties, even when the same conduct may satisfy their elements, so long as 
there are at least one or more unique elements between the charges which are 
sufficiently coherent and reasonably distinguishable. See People v. Slaughter, 439 P.3d 80, 
87-88 (Colo. App. 2019) (finding that combining a sentence enhancer for using hands as 
a “deadly weapon” with lesser assault charge matched the elements of a greater assault 
charge). For example, in Stewart, the Colorado Supreme Court ruled that charging a 
defendant for both a second-degree reckless assault charge and a reckless vehicular 
assault charge for running over a pedestrian did not violate his equal protection rights. 
55 P.3d at 115-117. While the defendant argued the treatment of his car as a “deadly 
weapon” made the two assault charges indistinguishable as applied to him, the court 
found that the charges were sufficiently different given the reckless vehicular assault 
charge required the defendant to operate his motor vehicle while the second-degree 
reckless assault charge did not, the two charges had different standards of causation, 
and the second-degree reckless assault charge can be satisfied by any “deadly weapon.” 
Id. Similarly, the Colorado Court of Appeals affirmed charges of both hurling “missiles” 
and littering against a defendant for flinging chemical agents at his ex-wife’s property, 
since the littering charge’s requirement that material be thrown on public or private 
property did not apply to the missile charge, which did not care where the object 
landed. People v. Kern, 474 P.3d 197, 204 (Colo. App. 2020).  

 

 Application and Order: Defendant has not proven to the Court beyond a 
reasonable doubt that counts 4 and 5 violate his right to equal protection. Here, the 
charges for tampering with a motor vehicle and for conspiracy to commit criminal 
mischief are distinguishable in similar fashion to the charges in Stewart, as the People 
persuasively argue. Resp. p. 4. In order to prove the conspiracy charge, the People must 
show that Defendant made an agreement with others to flip the car, and that at least one 
of the conspirators committed an overt act in furtherance of their agreement. By contrast, 
in order to prove the tampering charge, the People must show Defendant actually helped 
flip the car, without having to prove any form of an agreement. Thus, the two charges 
are distinguishable by 1) the requirement of an agreement to commit the crime and 2) 
whether the defendant must have provided his assistance in the actual commission of 
the crime. For example, Defendant might be guilty of tampering but not conspiracy if 
he, unbeknownst to any of the other young men, impulsively jumped in amongst them 
and began lifting the vehicle. Similarly, Defendant might be guilty of conspiracy, but 
not tampering, if he agreed and planned with the other young men that they should flip 
the car, but then did not assist his conspirators in the actual lifting of the vehicle. While 
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the charges may possibly overlap when applied to Defendant’s particular alleged 
circumstances, they do not punish identical conduct.   

 

 The case law which Defendant cites does not apply to his charges since in those 
cases conviction required proving virtually identical elements, not using the same 
course of events to prove different elements. For example, in People v. Mumaugh, 644, 
P.2d 299, 299 (Colo. 1982), a defendant was charged under two statutes which 
criminalized the leaving of the scene of a vehicular accident without providing certain 
identifying information; the statutes only differed in whether they applied to 
individuals “directly involved” or “involved” in an accident. The Colorado Supreme 
Court ruled the double charges unconstitutional since the statutes required the same 
elements of proof, making it impossible for the defendant to violate one statute without 
violating the other. Id. at 300-301.  Similarly, the Colorado Supreme Court ruled that a 
risk to the general public could not satisfy the elements for attempted reckless assault or 
attempted reckless driving, since failing to require that the defendant had placed a 
discernable person at risk of serious injury would collapse the distinction between those 
charges and lesser offenses. People v. Griego, 409 P.3d 338, 344 (Colo. 2018). Here, the 
tampering of a motor vehicle does not necessarily satisfy the elements of conspiracy to 
commit criminal mischief, nor does a conspiracy to commit criminal mischief 
necessarily satisfy the elements of tampering, even though both may have their distinct 
elements satisfied by the same conduct.  

   

 Fore these reasons, the Court DENIES Defendant’s motion to dismiss count 4. 

 

SO ORDERED June __, 2022                            BY THE COURT:  
             

  
Norma A. Sierra, District Court Judge 
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June 12, 2023 

 

The Honorable Juan R. Sánchez 

United States District Court 

Eastern District of Pennsylvania 

James A. Byrne U.S. Courthouse 

601 Market St. 

Philadelphia, PA 19106 

 

Dear Judge Sánchez,  

 

 

I am writing to request your consideration of my application for a clerkship position in 2024. I am a rising third-year 

student at the University of Pennsylvania Law School. Having been born in Philadelphia, I am interested in returning to 

the area and learning about legal practice in the Commonwealth.  

 

 

Prior to law school, I was an armor officer in the Army. As a Staff Officer, I prepared daily written reports and oral 

briefings on the disposition of our forces in the Middle East to my higher commanders. Upon return from my deployment, 

I was hand-picked to serve as my Brigade Commander’s aide. I was trusted to draft my commander’s speeches, official 

correspondence and memorandums and further developed my written and oral communication skills. I particularly 

enjoyed my work as an investigating officer for cases involving soldier misconduct, maintenance issues and property 

damage. In this capacity, I researched Army regulations, conducted interviews, issued sworn statements, assembled 

exhibits and wrote memorandums of factual findings and policy recommendations to enable my commanders to make 

informed decisions. I found this process of assembling factual records and advocating for policy outcomes to be a 

rewarding experience. Accordingly, I will be working at a small litigation firm this summer and hope to become a trial 

lawyer. I hope to further develop my advocacy skills through a clerkship in your chambers. I do not have a traditional law 

student background or family members that are lawyers and understand that a clerkship in your chambers is an 

unparalleled opportunity to immerse myself in litigation. 

 

 

I enclose my resume, transcript and writing sample. I have also included letters of recommendation from Professor 

Kimberly Ferzan (215-573-6492 or kferzan@law.upenn.edu), Professor Amanda Shanor (203-247-2195 or 

shanor@law.upenn.edu) and former Army Captain Travis Williams (904-451-1211 or travis.williams410@gmail.com). 

Please let me know if you would like any additional information. Thank you for your time and consideration.  

 

 

 

 

Respectfully, 

 

 

Justin Nam 
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Justin Nam 
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EDUCATION 
 
University of Pennsylvania Carey Law School, Philadelphia, PA 
JD Candidate, May 2024 
 Honors:  Articles Editor, Journal of International Law   

Activities: Co-President, Penn Law Boxing Club  
Asian Pacific American Law Students Association 

  Penn Law Veterans Association  
 
Vassar College, Poughkeepsie, NY 
B.A., International Studies, May 2016 

Activities: Vassar Rugby (7’s Captain) 
Thesis:  Ba’athism Corrupted? Producing Modernity in Assad’s Syria 

 
EXPERIENCE 
 
Selendy Gay Elsberg, New York City, New York    May 2023 – Present 
Incoming Summer Associate 
 
Skadden Arps, New York City, New York     May 2022 – July 2022 
Summer Associate 
Drafted research memorandums for litigation and international arbitration matters. Researched legal 
issues including arbitration panel composition, post-judgment motions, and litigation finance.  
 
ID.me, McLean, VA           February 2021 – August 2021 
Assistant Team Lead/Instructor  
Verified customer identities to confirm eligibility for government assistance programs. Mentored high-
performing representatives to serve as team leads. Developed on-boarding training regimen.  
 
US Army, Ft. Bliss, TX; Kuwait; South Korea       April 2018 – October 2019 
Aide to Brigade Commander, Operations Officer 
Served as aide to the commander of a 4,500-person military organization. Drafted official 
correspondence, memorandums, and speeches for brigade leadership. Coordinated life support and 
logistics with Polish and South Korean Army counterparts to conduct rapid deployments. 
Conducted sensitive investigations into loss of property and improper conduct across the organization. 
Chaired daily staff meetings for operations in Middle East.  
 
US Army, Ft. Bliss, TX; Kuwait; Saudi Arabia           May 2017 – March 2018 
Tank Platoon Leader 
Led training and maintenance for team of 16 soldiers and 4 tanks. Managed $24 million dollars of 
equipment. Coordinated with civilian and military authorities across three countries for the movement of 
over 200 personnel and $100 million of equipment. Advised Saudi Arabian forces as an embedded liaison 
officer to conduct joint training missions.  
 
LANGUAGES & INTERESTS 
 
Fluent in Korean. Intermediate proficiency in Arabic. Rugby, boxing, camping, surfing, traveling. 
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Spring 2023 

 

COURSE INSTRUCTOR GRADE 
CREDIT 
UNITS 

COMMENTS 

Professional Responsibility Abraham Reich A 2.00  

Blockchain and the Law Andrea Tosato A 3.00  

Trademarks Jennifer Rothman A- 3.00  

Intermediate Arabic Kaley Keener Pass 3.00 Pass/Fail Class 

Just Transition and Lawyering Amy Cahn In Progress 3.00 Grade Not Submitted 

 
Fall 2022 

 

COURSE INSTRUCTOR GRADE 
CREDIT 
UNITS 

COMMENTS 

Corporations David Skeel B+ 4.00  

Evidence Kimberly Ferzan B+ 4.00  

Anatomy of a Divorce Robert Cohen A- 2.00  

Trial Advocacy Gene Pratter Pass 2.00 Pass/Fail Class 

Intermediate Arabic Amel Mili Pass 3.00 Pass/Fail Class 

 
Spring 2022 

 

COURSE INSTRUCTOR GRADE 
CREDIT 
UNITS 

COMMENTS 

Constitutional Law Amanda Shanor A- 4.00  

Criminal Law Kimberly Ferzan A- 4.00  

Judicial Decision-Making Anthony Scirica A- 3.00  

International Law William Burke-White A 3.00  

Legal Practice Skills Cohort Zachary Willis Pass 0.00 Pass/Fail Class 

Legal Practice Skills Chelsea Edwards Pass 2.00 Pass/Fail Class 

 
Fall 2021 

 

COURSE INSTRUCTOR GRADE 
CREDIT 
UNITS 

COMMENTS 

Civil Procedure Tobias Wolff B+ 4.0  

Contracts Jean Galbraith A 4.0  

Torts Jonathan Klick B 4.0  

Legal Practice Skills Cohort Zachary Willis Pass 4.0 Pass/Fail Class 

Legal Practice Skills Chelsea Edwards Pass 0.00 Pass/Fail Class 
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UNIVERSITY OF PENNSYLVANIA CAREY LAW SCHOOL

June 12, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Re: Clerkship Applicant Justin Nam

Dear Judge Sanchez:

I am writing to enthusiastically support Justin Nam’s clerkship application.

I had the pleasure of teaching Justin in my Constitutional Law class at the University of Pennsylvania Carey Law School in the
spring of his 1L year. The course Justin took with me is a critical introduction to the fundamental concepts and institutions of
American constitutional law. In one semester, it covers both structure and rights—and so ranges from separation of powers,
federalism, and the role of the courts in the interpretation and enforcement of the Constitution to equal protection and due
process. The course aims to convey to students the dynamism and larger arc of American constitutional law, including its history,
context, and paths not taken.

It was a joy to teach Justin. He was consistently an insightful class participant and always prepared. Justin wrote a strong final
exam in clear and concise prose in which he identified and ably analyzed a range of complex issues. Justin wrote his final essay
on the use of history as a tool of constitutional interpretation, which he traced through various periods, including in cases involving
settler-colonialism, school desegregation, the internment of Japanese Americans, and the War on Terror. He argued that “a
recognition of alternative narratives” should be deployed as a reparatory tool and that “it is up to each generation to decide whose
history to listen to and what do with it.”

Outside of class, I learned more about Justin. He is an Army veteran, immigrant, and Korean American. Before law school, Justin
was a Tank Platoon Leader and then an Operations Officer. He used his Arabic and Korean language skills to serve in several
high-profile liaison positions to host-nation forces in Kuwait, Saudi Arabia, and South Korea. Justin credits that opportunity to the
sort of cross-cultural fluency that he built being an outsider in many contexts. He is the only member of his family that lives in the
United States. He was an Asian tank officer in a predominantly white officer corps. He attended a historic women’s college and
became the first officer it commissioned in 30 years. His parents live in South Korea, where U.S. military presence is often viewed
negatively, while at the same time he was part of that same sort of military presence.

I credit those experiences with developing in Justin the striking ability to speak tactfully and bring together people of disparate
backgrounds and viewpoints that I observed in Constitutional Law. Justin is not only smart and able, but thoughtful, kind, funny,
and inquisitive.

I know Justin will be a wonderful clerk. I hope you give him that opportunity.

Please do not hesitate to contact me if I can provide additional information, or if I can be of assistance in any other way.

Sincerely,

Amanda Shanor
Shanor@law.upenn.edu
(203) 247-2195

Visiting Professor, The University of Pennsylvania Carey Law School
Assistant Professor, The Wharton School of the University of Pennsylvania
J.D., Yale Law School, Ph.D., Yale University, B.A., Yale College

Amanda Shanor - shanor@law.upenn.edu - 215-898-1729
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To Whom it May Concern,  
 
 
 I would like to formally recommend Justin Nam for consideration as a clerk in your chambers. I have 
known Justin for over six years now and had the privilege of serving as his Commander for over a year during our 
unit’s deployment to the Middle East. During his time as a Tank Platoon Leader, he showed a high level of 
competence when dealing with complex issues such as the maintenance of his four tanks, planning collective 
training events and conducting investigations. He has demonstrated on numerous occasions the ability to foresee 
issues and articulate their effects in a clear and concise manner. This benefited the lives and well-being of over 100 
Soldiers and was rewarded when Justin was selected to be the Aide-de-camp of the Brigade Commander.  
 
  

Justin’s selection was not only due to his intellectual abilities and communication skills. Justin shows great 
care for those in his charge and even for those who are not – a quality that sets him apart from many of his peers. 
His compassion and companionship were well known in an organization of over 5,000 soldiers. I never entered a 
room in which Justin was not warmly greeted by someone or met a person who did not have a nice thing to say 
about him. Justin is charismatic and incredibly shrewd; qualities he uses to help advance others. 
 
  

I believe Justin to be an excellent candidate for a clerkship, and he processes all the values The University 
of Pennsylvania holds dear: compassion, accessibility, respect, and empowerment. He demonstrates those daily. He 
also has numerous other qualities, including a great sense of humor, that I think you would value as well and he 
would be a great alumnus and steward of your chambers. Through my experiences as his supervisor and personally 
witnessing his leadership and adaptability, I know he has the capacity to excel in any task he is given. I routinely 
assigned Justin the most difficult tasks because I knew I could count on him to deliver outstanding results. 
 
  

It is my greatest hope that you grant Justin Nam the privilege of being accepted into your chambers so that 
he may continue to help and serve others.  He is a great American and more importantly an amazing human who 
has great intellectual ability and wishes to use it to help others.  
 
  
 
 
Respectfully,  
 
 
Travis Williams, MS, SHRM-SCP 
904-451-1211 
travis.williams410@gmail.com 
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UNIVERSITY OF PENNSYLVANIA CAREY LAW SCHOOL

June 12, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Re: Clerkship Applicant Justin Nam

Dear Judge Sanchez:

Justin Nam is one of the most interesting students for whom I have ever written a clerkship letter. His sense of duty and his
natural curiosity led him to enlist in the army, wherein he was a tank commander responsible for the lives of others. His role in the
military stood in stark contrast to his peers in college; he was hardly the average Vassar student. His willingness to follow his
curiosity was what made him such an enjoyable student and what will surely make him a terrific law clerk and eventually a wildly
successful lawyer.

Justin was a very strong student. He earned an A- in Criminal Law and a B+ in Evidence. He was consistently prepared and
engaged, and his exam performances were strong. He was about a half a standard deviation above the mean in Criminal Law
and around the mean in Evidence. Given the extraordinary talent of the Penn Carey Law class as a whole, I am fully confident in
Justin’s legal abilities, both in terms of analytical thinking and writing clearly and consistently under time pressure.

The payoff in working with Justin is not merely his strong intellectual abilities but also working with someone with a different
viewpoint of the world. None of his family members are lawyers, but he is comfortable putting himself in unfamiliar places and
learning. Indeed, he seems to thrive in adapting to the unfamiliar. Moreover, he truly is a lawyer at heart. While working in the
army, he volunteered to be the investigating officer for claims of misconduct, and it was in this role that he found his footing. He
loved not just the factual questions but also thinking, as a policy matter, about what should happen going forward. Justin saw the
power of rules in shaping behavior.

Justin will be a joy to have in chambers. There is no law student in the building whom I enjoy stopping and chatting with in the
halls more than Justin. He has an adaptability and an ease with people that will make him an ideal law clerk. I greatly admire
Justin, and I believe he will be a true asset to your chambers. I recommend him wholeheartedly.

Sincerely,

Kimberly Kessler Ferzan
Earle Hepburn Professor of Law
kferzan@law.upenn.edu
215-573-6492

Kimberly Ferzan - kferzan@law.upenn.edu - 215-573-6492
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Justin Nam 
2620 Webster St., Unit A, Philadelphia, PA 19146 | 703-626-4682 | junam@pennlaw.upenn.edu 

 

Writing Sample 

 

I drafted this writing sample as an assignment for my legal writing course. The assignment 

required writing a brief in opposition to a school district’s summary judgement motion. The fact 

pattern involved a school administrator (“Sylvester”) searching a student (“Senanayke”), finding 

evidence that he may have sold e-cigarette products to other students and punishing the student. I 

excerpted the second part of my brief which argued that the search was unreasonable and 

violated the Fourth Amendment. I conducted all research and editing necessary for the 

assignment.  
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II. THE COURT SHOULD DENY THE MOTION FOR SUMMARY JUDGEMENT 

BECAUSE A REASONABLE JURY COULD CONCLUDE THAT SYLVESTER’S 

SUBSEQUENT SEARCHES UNREASONABLE AT THEIR INCEPTION AND IN 

THEIR SCOPE  

 

 The motion for summary judgement must be denied because a jury could conclude that 

the Second Search either lacked a reasonable justification at inception or exceeded its reasonable 

scope through its intrusive measures.  Searches of students by school officials based on suspicion 

of violations of school rules are also subject to a similar “reasonableness” requirement of the 

Fourth Amendment as school search policies. T.L.O., 469 U.S. at 343. In public schools, 

individual searches may be permitted without a warrant and a “probable cause” level of 

suspicion if they are reasonable. Id. at 340. A reasonable search must satisfy two elements: (1) 

“the action must be justified at its inception” and (2) “the scope of the search must be reasonably 

related to the circumstances which justified the interference in the first place.” Cason v. Cook, 

810 F.2d 188, 191 (8th Cir. 1987).  

 A. The Search of the Phone Was Not Justified at Inception Because There Was No 

 Reasonable Particularized Indication that Senanayake Had Violated the Law or School 

 Policy. 

 

 The search of Senanayake’s phone was not justified at inception because Sylvester 

operated on mere hunch rather than on reasonable suspicion and took no actions to independently 

verify her suspicions outside of the context of the search. A search of a student by a school 

official is justified at its inception only when the school official has a sufficiently reasonable 

belief that the student has committed an infraction. T.L.O., 469 U.S. at 341. Absent direct 

evidence to substantiate such a belief, the search is motivated by mere “hunch” and is 

unjustified. Id. at 346. A search that yields evidence of wrongdoing but lacks the requisite level 

of justification at inception is unconstitutional because the reasonableness of suspicion must be 
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assessed at the initiation of the search. Thomas v. Barze, 57 F. Supp. 3d. 1040, 1071 (D. Minn. 

2014). 

A school search must be substantiated by a particularized suspicion of a violation of school 

policy and have a sufficient “nexus” linking the “item searched for and the infraction under 

investigation.” T.L.O., 469 U.S. at 345. A search is justified at inception when “there are 

reasonable grounds for suspecting that the search will turn up evidence that the student has 

violated or is violating either the law or the rules of the school.” Id. at 342. In New Jersey v. 

T.L.O., the court held that a principal’s search of a student’s purse was justified because the 

principal could infer with “sufficient probability” she was violating school rules when a teacher 

reported that he had found her and a companion smoking in a school restroom. Id. at 345-46. The 

search of the purse was reasonable at inception because the principal was not acting upon a 

“inchoate and unparticularized suspicion or ‘hunch’” and his suspicions were substantiated by a 

teacher’s report from which he could draw a “common sense conclusion” that cigarettes were in 

the student’s purse. Id. at 346.  

 A search is not justified at inception when it is based upon “general background 

knowledge” of an individual. G.C. v. Owensboro Pub. Sch., 711 F.3d 623, 633-34 (6th Cir. 

2013). In Owensboro, the court held that the search of student’s cellphone was unreasonable 

despite both background knowledge of the student’s substance abuse and mental health issues 

and the fact that the seizure of the phone was justified by a school policy that did not allow 

students to use their phones during class. Id. The court found that school officials needed to have 

a “specific reason” to search the contents of the confiscated phone. Id. at 634. The search failed 

to be reasonable at its inception because background knowledge by itself did not warrant an 
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intrusive search of the student’s cell phone and a further particularized showing of suspicion of 

violations of school rules was required to justify the search. Id. at 633.  

 Like the school officials in Owensboro that justified their actions with generalized 

assumptions in an unreasonable search of a student’s cell phone, Sylvester used an ambiguous 

message notification as her justification for conducting an intrusive search through applications 

that disclosed intimate aspects of Senanayake’s personal life in painstaking detail. Drawing 

inferences in favor Senanayake, a reasonable jury could conclude that the message reading 

“thanks for the pod” followed by a cloud emoji was sufficiently ambiguous that it would not lead 

to a reasonable inference to justify the Second Search given that Sylvester had already searched 

through Senanayake’s cell phone and read through Senanayake’s “iMessages, Instagram 

messages, Twitter messages, Snapchat messages, and What’s App messages,” earlier that day. 

(Sylvester Dep. 11:14-20). Even if it were reasonable to infer that the message referred to vaping 

in general, Senanayake was legally entitled to use e-cigarette products at the time of the search. 

The message did not suggest that Senanayake specifically distributed and used e-cigarette 

products on school grounds in violation of district policy. Unlike the principal in T.L.O. who 

could conclude with “sufficient probability” that school rules were being broken based on a 

teacher’s report of students smoking in the restroom, Sylvester’s search was based on a general 

“hunch” derived from a Venmo notification and a general suspicion of Senanayake. 469 U.S. at 

346. Her hunch, grounded in her perception of Senanayke as a “big, older, cool kid” and an 

ambiguous message about a perfectly legal activity, does not justify violating Senanayake’s 

constitutional rights.   

A jury does not need to accept Sylvester’s “now coherent explanation” for searching 

through Senanayake’s cell phone. Thomas, F. Supp. 3d. at 1071. Though her search could seem 
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more reasonable because Senanayake does use e-cigarette products, she should not be afforded 

the benefit of hindsight for a search that lacked reasonable suspicion of a school infraction at its 

outset. It is questionable whether Sylvester’s conclusion that Senanayake was violating school 

policy was substantiated by particularized suspicion. Sylvester seemingly relied on a reactionary 

interpretation of an ambiguous notification—featuring only a cloud emoticon, and reference to a 

“pod”—to immediately conclude that Senanayake was distributing e-cigarette pods on school 

grounds during school hours and conduct a search of a financial services application and read 

through personal messages. A reasonable jury could conclude that the search was motivated by a 

hunch and a general suspicion of Senanayake as an older student than any specific information. 

Taking the facts in the light most favorable to Senanayake, a jury could find that the Venmo 

notification constituted too attenuated a link to a possible violation of school policy for an 

invasion of a student’s personal privacy.  

 B. Sylvester’s Subsequent Searches Through Undisclosed Applications Far Exceeded the 

 Permissible Bounds for the Search Because It Was Categorically Intrusive and Lacked 

 Mitigating Justification.  

 

 The second search of Senanayake’s phone exceeded its permissible scope because it was 

not reasonably related to the objective of unearthing evidence of e-cigarette distribution and 

consumption. Sylvester lacked the heightened reasonable suspicion needed to search through 

personal Notes entries, rendering the search excessively intrusive in light of the nature of the 

infraction. A search is permissible in scope only when the methods are “reasonably related to the 

objectives of the search,” and not “excessively intrusive in light of the age and sex of the student 

and the nature of the infraction.” T.L.O. at 342.  As a search continues, additional justification is 

required as a search becomes more invasive. Safford at 376. 
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When a search becomes increasingly intrusive, it must be continuously justified through a 

string of incriminating discoveries to justify its broadening scope. The search should be divided 

into discrete units that each require additional reasonable justification. T.L.O., 469 U.S. at 347. In 

T.L.O., the Court held that a principal’s increasingly expansive search of a student’s purse was 

reasonable because each new search was justified by new incriminating evidence that suggested 

violations of school rules. Id. at 346-48. See also Owensboro, 711 F.3d at 633 (finding that even 

if the original justification for the search were reasonable, this “[would] not automatically trigger 

an essentially unlimited right enabling a school official to search any content on the phone that is 

not related …to the infraction.”  The original search of the student’s purse was justified by a 

reasonable suspicion that she had been smoking cigarettes with her friend in the bathroom. Id. at 

346. The subsequent discovery of rolling papers in the purse justified a more extensive 

examination of the purse compartments. Id. at 347. This ultimately led to the discovery of 

documents that revealed the student was involved in drug trafficking. Id. While the entire search 

involved a single purse, the increasing scrutiny on the purse constituted a broadening of scope, 

which in turn necessitated additional specific justification. Id.  

 To remain within reasonable bounds, a search must be tailored to finding evidence of the 

suspected infraction and refrain from undertaking methods “excessively intrusive under the 

totality of circumstances.” A.M. v. Holmes, 830 F.3d 1123, 1160 (10th Cir. 2016). In A.M. v. 

Holmes, the court held that a teacher’s search of the outer garments of a student for drugs was 

reasonable because it was “justifiably intrusive in light of the purpose of the policy being carried 

out.” Id. While the court noted “a higher level of justification [was] necessary” to conduct the 

more intrusive search of the clothing under his jacket and pants, it found that the unique 

circumstances preceding the interaction like the discovery of potential “gang-related clothing,” a 
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large quantity of cash, and “belt bearing the image of a marijuana leaf” allowed for a more 

expansive search. Id. These incriminating discoveries, coupled with the objective of “detecting 

small items” in the form of “baggies of marijuana,” rendered the subsequent search involving the 

removal of the plaintiff’s outerwear as justifiably tailored to uncovering evidence of drug 

transactions. Furthermore, the teacher maintained the search at a reasonable scope by escalating 

the search incrementally before the student removed any clothing. Id. 

 A search is unreasonable in scope when it adopts categorically intrusive means that are 

not narrowly tailored to the objectives of the search. Safford Unified Sch. Dist. #1 v. Redding, 

557 U.S. 364, 375 (2009). In Safford Unified School District #1 v. Redding, the Court held that 

the strip-search of a student suspected of drug possession was a violation of her Fourth 

Amendment rights because it exceeded its constitutional scope. Id. at 368. While the initial 

search of the student’s belongings was justified, the Court stated that a search like the strip-

search that would violate “both subjective and reasonable societal expectations of personal 

privacy,” required a proportionately stronger separate justification. Id. at 374. The Court 

classified the strip-search as “categorically extreme [in its] intrusiveness” because of its 

embarrassing and degrading nature. Id. at 374-75. Furthermore, the Court held that the school 

had a weak rationale for the strip-search because the drugs in question were legal over-the-

counter medications, previous searches turned up nothing, and there were no specific facts 

suggesting that drugs were hidden in the student’s underwear. Id. at 375-77. Consequently, the 

school officials violated the student’s Fourth Amendment rights when they made a “quantum 

leap” from searching her belongings to forcing her to expose herself absent any mitigating 

considerations. Id. at 377.  
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  Sylvester adopted categorically invasive means to conduct a search without the requisite 

level of heightened suspicion that could justify her actions as constitutionally reasonable. Like 

the student in Redding who was subjected to a degrading strip-search, Senanayake had both his 

subjective and reasonable expectations of privacy violated in a humiliating manner. 

Senanayake’s Notes entries included messages to his intimate partner, song lyrics, and personal 

to-do lists. These notes are more akin to diary entries and merit a characterization as 

“categorically intrusive” for their potential damaging effects on students’ expectations of 

privacy. Given the nature and breadth of information stored in modern cell phones, a student 

should also have a reasonable expectation that school officials will not sift through the contents 

of their phone absent extenuating circumstances. Senanayake’s embarrassment from the incident 

remains so extreme that he has elected to quit a sport he dedicated a significant portion of his life 

to in order to avoid the possibility of another similar intrusion to his privacy. Moreover, like the 

student in Redding who was subjected to an unconstitutional and categorically invasive search 

for over-the-counter medications, Senanayake also endured a similarly degrading search for a 

product from a product he is legally entitled to use. The potential danger from commercial e-

cigarette products cannot justify a disproportionately broad search of his personal messages, 

financial information, and Notes entries.  Additionally, just as the invasiveness of the strip search 

in Redding necessitated actual evidence that the plaintiff had pills in her underwear, it is logical 

to presume that, while not a bodily search, the analogously “extreme” search of a highly private 

cellphone application would require actual, reasonable evidence of vape-pod transactions within 

the Notes app. A reasonable jury could conclude, as Sylvester perhaps should have, that evidence 

of such activity might have been best confined to Venmo, which logs transactions. Just as this 
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deficiency in justification was “fatal to finding the search reasonable” in Safford, it should 

likewise be fatal here. 557 U.S. at 377. 

Here, Sylvester’s examinations of Senanayake’s Venmo and Notes applications represent 

a “quantum leap” in escalation. Unlike the teacher in Holmes who only incrementally increased 

the invasiveness of her search after finding incriminating evidence, Sylvester did not 

proportionately escalate her search. Instead, she disregarded Senanayake’s right to privacy by 

immediately conducting her investigation in the most intrusive manner possible at a time when 

other reasonable alternatives like questioning Senanayake while returning the phone existed. The 

nature of the threat from e-cigarette products does not implicate a sense of immediacy that would 

justify such drastic measures. Unlike the search undertaken in Holmes which implicated illegal 

drug use and distribution, Sylvester’s search concerned legal products which pose a lesser 

danger. Here, the substances in question are not categorically outlawed, but are only implicated 

because of the potential time and place they were consumed. Thus, Sylvester’s actions more 

closely resemble the “quantum leap” of the strip-search in Redding than the measured response 

in Holmes.  

 Sylvester’s search through Senanayake’s financial transactions and his Notes entries was 

not a series of increasingly intrusive searches that required additional justification like the 

principal’s increasingly expansive search of the student’s purse in T.L.O. Unlike in T.L.O. where 

the expansion of the search confined to a single object was justified by each subsequent 

discovery, Sylvester continued to read through multiple Notes entries to vindicate her strained 

hypothesis. Sylvester looked through a to-do-list, a reminder for a homework assignment, and a 

love note before she found the purportedly incriminating list of payments detailing e-cigarette 

transactions. The absence of any evidence in the three notes justifying further intrusion rendered 
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the broadening of the scope of the search unreasonable. Sylvester should have ceased her 

examination of the intimate facets of Senanayake’s life detailed in his Notes application to avoid 

violating Senanayake’s Fourth Amendment rights. A reasonable jury could conclude that the 

expansion of the search was not justified by the information obtained from the previous Notes 

entries. Consequently, the defendants cannot establish that the Second Search was reasonable as 

a matter of law.  
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June 12, 2023 
 
The Honorable Juan R. Sanchez 
United States District Court for the Eastern District of Pennsylvania 
James A. Byrne United States Courthouse 
601 Market Street, Room 14613 
Philadelphia, PA 19106-1729 
 
Dear Chief Judge Sanchez: 
 
I am a rising third-year law student at the University of Chicago Law School, and I am applying 
for a clerkship in your chambers for the 2024 term.   
 
A resume, law school transcript, and writing sample are enclosed. Letters of recommendation 
from Professors Konsky and Masur will arrive under separate cover. Should you require 
additional information, please do not hesitate to let me know. Thank you for your consideration. 
 
Respectfully, 
 
 
Alexander Newman
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EDUCATION:  

The University of Chicago Law School, Chicago, IL  

Juris Doctor Candidate, June 2024  

• Journal: The University of Chicago Legal Forum, Staff Member 

• Comment: Knock and Talks: Faithfully Applying Social Norms to Prevent Unconstitutional Police 

Intrusion upon the Home, to be published in Vol. 2023  

• Activities: Law Students for the Creative Arts, Hemingway Society 

 

Washington University in St. Louis, St. Louis, MO  

Bachelor of Arts with College Honors in Political Science and Art History, May 2020  

• Honors: Dean’s List, four semesters 

• Awards: Murphy Family Prize for Best Essay in Art History, Art History and Archaeology 

Award for Excellence in Mentorship 

• Activities: Washington University Political Review 

 

EXPERIENCE:  

Sullivan & Cromwell LLP, New York, NY  

Summer Associate, June – August 2023  

 

Jenner & Block Supreme Court and Appellate Clinic, Chicago, IL  

Summer Intern, June – August 2022   

• Helped draft a merits brief for the Supreme Court case Haaland v. Brackeen  

• Drafted amicus briefs for Perez v. Sturgis Public Schools and Pugin v. Garland 

• Reviewed circuit splits in preparation for petitions for certiorari 

 

Democracy Summer PAC, Silver Spring, MD  

Senior Fellow, May – August 2021  

• Worked as a campaign fellow for Congressman Jamie Raskin’s Leadership PAC 

• Helped run a program training interns for over a dozen members of Congress 

• Trained over 400 interns on basics of campaign organizing and fundraising 

 

Washington University Department of Political Science, St. Louis, MO  

Assistant in Instruction, Quantitative Political Methodology, August – December 2019   

• Mentored students on topics of research design and statistical methods 

• Instructed students on coding techniques using the programming language R 

 

Washington University Learning Center, St. Louis, MO  

Academic Mentor in Art History, August 2019 – May 2020  

• Mentored students in weekly meetings on essay writing  

 

Ben Jealous for Governor, Silver Spring, MD  

Assistant to the Political Director, June – August 2018  

• Contacted over 120 members of the Maryland House of Delegates, State Senate, and 

Baltimore City Council to organize political support and press events 

• Assisted in creating the candidate’s daily schedule 

 

INTERESTS:  

Solving the crossword every day, film photography, hiking in national parks 
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1. Accreditation: The University of Chicago is
accredited by the Higher Learning Commission of the
North Central Association of Colleges and Schools. For
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for Law School measure of credit.

5. Grading Systems:

Quality Grades
Grade College &

Graduate
Business Law

A+ 4.0 4.33
A 4.0 4.0 186-180
A- 3.7 3.67
B+ 3.3 3.33
B 3.0 3.0 179-174
B- 2.7 2.67
C+ 2.3 2.33
C 2.0 2.0 173-168
C- 1.7 1.67
D+ 1.3 1.33
D 1 1 167-160
F 0 0 159-155

Non-Quality Grades
I Incomplete: Not yet submitted all

evidence for final grade. Where the mark
I is changed to a quality grade, the change
is reflected by a quality grade following the
mark I, (e.g. IA or IB).

IP Pass (non-Law): Mark of I changed to P
(Pass). See 8 for Law IP notation.

NGR No Grade Reported: No final grade
submitted

P Pass: Sufficient evidence to receive a
passing grade. May be the only grade
given in some courses.

Q Query: No final grade submitted (College
only)

R Registered: Registered to audit the course
S Satisfactory
U Unsatisfactory
UW Unofficial Withdrawal
W Withdrawal: Does not affect GPA

calculation
WP Withdrawal Passing: Does not affect

GPA calculation
WF Withdrawal Failing: Does not affect

GPA calculation
Blank: If no grade is reported after a
course, none was available at the time the
transcript was prepared.

Examination Grades
H Honors Quality
P* High Pass
P Pass

Grade Point Average: Cumulative G.P.A. is calculated
by dividing total quality points earned by quality hours
attempted. For details visit the Office of the University
Registrar website:
http://registrar.uchicago.edu.

6. Academic Status and Program of Study: The
quarterly entries on students’ records include academic
statuses and programs of study. The Program of Study
in which students are enrolled is listed along with the
quarter they commenced enrollment at the beginning of
the transcript or chronologically by quarter. The
definition of academic statuses follows:

7. Doctoral Residence Status: Effective Summer
2016, the academic records of students in programs
leading to the degree of Doctor of Philosophy reflect a
single doctoral registration status referred to by the year
of study (e.g. D01, D02, D03). Students entering a PhD
program Summer 2016 or later will be subject to a

University-wide 9-year limit on registration. Students
who entered a PhD program prior to Summer 2016 will
continue to be allowed to register for up to 12 years
from matriculation.

Scholastic Residence: the first two years of study
beyond the baccalaureate degree. (Revised Summer
2000 to include the first four years of doctoral study.
Discontinued Summer 2016)
Research Residence: the third and fourth years of
doctoral study beyond the baccalaureate degree.
(Discontinued Summer 2000.)
Advanced Residence: the period of registration
following completion of Scholastic and Research
Residence until the Doctor of Philosophy is
awarded. (Revised in Summer 2000 to be limited to
10 years following admission for the School of
Social Service Administration doctoral program and
12 years following admission to all other doctoral
programs. Discontinued Summer 2016.)
Active File Status: a student in Advanced
Residence status who makes no use of University
facilities other than the Library may be placed in an
Active File with the University. (Discontinued
Summer 2000.)
Doctoral Leave of Absence: the period during
which a student suspends work toward the Ph.D.
and expects to resume work following a maximum
of one academic year.
Extended Residence: the period following the
conclusion of Advanced Residence. (Discontinued
Summer 2013.)

Doctoral students are considered full-time students
except when enrolled in Active File or Extended
Residence status, or when permitted to complete the
Doctoral Residence requirement on a half-time basis.

Students whose doctoral research requires residence
away from the University register Pro Forma. Pro Forma
registration does not exempt a student from any other
residence requirements but suspends the requirement
for the period of the absence. Time enrolled Pro Forma
does not extend the maximum year limit on registration.

8. Law School Transcript Key: The credit hour is
the measure of credit at the Law School. University
courses of 100 Units not taught through the Law
School are comparable to 3 credit hours at the Law
School, unless otherwise specified.

The frequency of honors in a typical graduating class:

Highest Honors (182+)
0.5%
High Honors (180.5+)(pre-2002 180+)
7.2%
Honors (179+)(pre-2002 178+)
22.7%

Pass/Fail and letter grades are awarded primarily for
non-law courses. Non-law grades are not calculated into
the law GPA.

P** indicates that a student has successfully
completed the course but technical difficulties, not
attributable to the student, interfered with the grading
process.

IP (In Progress) indicates that a grade was not
available at the time the transcript was printed.

* next to a course title indicates fulfillment of one of
two substantial writing requirements. (Discontinued for
Spring 2011 graduating class.)

See 5 for Law School grading system.

9. FERPA Re-Disclosure Notice: In accordance
with U.S.C. 438(6)(4)(8)(The Family Educational Rights
and Privacy Act of 1974) you are hereby notified that
this information is provided upon the condition that
you, your agents or employees, will not permit any other
party access to this record without consent of the
student.

Office of the University Registrar
University of Chicago
1427 E. 60th Street
Chicago, IL 60637
773.702.7891

For an online version including updates to this
information, visit the Office of the University Registrar
website:
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Name:           Alexander Isaac Newman
Student ID:   12109000

University of Chicago Law School

Date Issued: 06/04/2023 Page 1 of 2

Academic Program History

Program: Law School
Start Quarter: Autumn 2021 
Current Status: Active in Program 
J.D. in Law

External Education
Washington University in St. Louis 
Saint Louis, Missouri 
Bachelor of Arts  2020 

Beginning of Law School Record

Autumn 2021
Course Description Attempted Earned Grade

LAWS 30101 Elements of the Law 3 3 176
Lior Strahilevitz 

LAWS 30211 Civil Procedure 4 4 181
Emily Buss 

LAWS 30611 Torts 4 4 180
Adam Chilton 

LAWS 30711 Legal Research and Writing 1 1 179
Alison Gocke 

Winter 2022
Course Description Attempted Earned Grade

LAWS 30311 Criminal Law 4 4 179
Jonathan Masur 

LAWS 30411 Property 4 4 177
Aziz Huq 

LAWS 30511 Contracts 4 4 178
Douglas Baird 

LAWS 30711 Legal Research and Writing 1 1 179
Alison Gocke 

Spring 2022
Course Description Attempted Earned Grade

LAWS 30712 Legal Research, Writing, and Advocacy 2 2 178
Alison Gocke 

LAWS 30713 Transactional Lawyering 3 3 179
Joan Neal 

LAWS 44201 Legislation and Statutory Interpretation 3 3 182
Ryan Doerfler 

LAWS 47201 Criminal Procedure I: The Investigative Process 3 3 177
John Rappaport 

LAWS 47411 Jurisprudence I: Theories of Law and Adjudication 3 3 177
Brian Leiter 

Summer 2022
Honors/Awards
  The University of Chicago Legal Forum, Staff Member 2022-23

Autumn 2022
Course Description Attempted Earned Grade

LAWS 50311 U.S. Supreme Court: Theory and Practice 3 3 181
Req 
Designation:

Meets Writing Project Requirement            

Sarah Konsky 
Michael Scodro 

LAWS 53219 Counterintelligence and Covert Action - Legal and Policy 
Issues

3 3 177

Stephen Cowen 
Tony Garcia 

LAWS 53299 Class Action Controversies 2 2 180
Michael Brody 

LAWS 90219 Jenner & Block Supreme Court and Appellate Clinic 1 0
Sarah Konsky 
David A Strauss 

LAWS 94120 The University of Chicago Legal Forum 1 1 P
Anthony Casey 

Winter 2023
Course Description Attempted Earned Grade

LAWS 40101 Constitutional Law I: Governmental Structure 3 3 179
David A Strauss 

LAWS 45701 Trademarks and Unfair Competition 3 3 179
Omri Ben-Shahar 

LAWS 46101 Administrative Law 3 3 177
David A Strauss 

LAWS 90219 Jenner & Block Supreme Court and Appellate Clinic 1 0
Sarah Konsky 
David A Strauss 

LAWS 94120 The University of Chicago Legal Forum 1 1 P
Anthony Casey 
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Name:           Alexander Isaac Newman
Student ID:   12109000

University of Chicago Law School

Date Issued: 06/04/2023 Page 2 of 2

Spring 2023
Course Description Attempted Earned Grade

LAWS 43218 Public Choice and Law 3 3 176
Saul Levmore 

LAWS 43244 Patent Law 3 3 182
Jonathan Masur 

LAWS 47101 Constitutional Law VII: Parent, Child, and State 3 3 181
Emily Buss 

LAWS 90219 Jenner & Block Supreme Court and Appellate Clinic 1 0
Sarah Konsky 
David A Strauss 

LAWS 94120 The University of Chicago Legal Forum 1 1 P
Anthony Casey 

End of University of Chicago Law School
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Sarah M. Konsky
Director, Jenner & Block Supreme Court

and Appellate Clinic
Associate Clinical Professor of Law

1111 East 60th Street | Chicago, Illinois 60637
phone 773-834-3190 | fax 773-702-2063

e-mail konsky@uchicago.edu

June 12, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

Alex Newman, who just finished his 2L year at the Law School, has applied to you for a clerkship. Alex is great, and I’m happy to
have the opportunity to recommend him.

I’ve taught Alex in a few different settings at the Law School. I’m the Director of the Law School’s Supreme Court and Appellate
Clinic, which represents clients in appellate cases. Alex worked full-time in our clinic as a summer associate during his 1L
summer. He then took the clinic for course credit throughout his 2L year. I also taught Alex in a separate seminar course, U.S.
Supreme Court: Theory and Practice. He did excellent work both in the clinic and seminar.

Alex was a strong clinic summer associate and continues to be a strong clinic student. He is bright, curious, and insightful. During
his time in the clinic, he’s researched complex legal issues, drafted sections of Supreme Court briefs, and helped formulate case
strategies and arguments. His projects have spanned a wide range of challenging topics, including difficult constitutional and
statutory interpretation questions. Alex did great legal research and analysis. Alex also is a very good writer – his written work
product is clear and effective. (He’s not yet received a grade for his clinic work, since he plans to enroll in the clinic again next
school year.)

Alex did terrific work in the United States Supreme Court: Theory and Practice seminar course during the fall quarter of his 2L
year, too. He earned a 181 in the seminar – an “A” grade on our Law School’s strict grading curve. His graded work in this
seminar included a mock Supreme Court brief and a mock Supreme Court oral argument. Alex excelled on these projects. His
brief was well-written and persuasive. He identified smart arguments for his side, and then turned them into an effective and
compelling brief. Alex’s oral argument similarly was outstanding. His presentation was thoughtful and persuasive. He
demonstrated both great preparation and a great ability to think on his feet.

I’ve appreciated having the chance to get to know Alex. He’s been a good colleague in the clinic. He seems to work well with his
peers and in groups. He also seems to be personable, likable, and unassuming. His contributions to our small-group and class
discussions have been helpful.

Alex seems to be an interesting person (in a good way), too. I’ve enjoyed getting to talk to him about his hobbies. At our first lunch
together, we had a fascinating discussion about his interest in film photography and slide film. He collects old cameras and
photography equipment – he reports that his collection includes a camera that’s more than 100 years old, as well as a Kodak
Carousel projector from the 1960s. He explains that he likes the constraints and challenges of taking photographs with older
cameras and equipment. Alex has a range of other neat interests. In undergraduate, he majored in both political science and art
history. He explains that he’s particularly interested in renaissance and modern architecture – and that he’s become a Chicago
architecture buff. His other hobbies include watching films (with a focus on older and foreign films), hiking, and camping.
I believe Alex would be a strong law clerk, and I’m glad to have the opportunity to recommend him.
Sincerely,

Sarah M. KonskDirector, Jenner & Block Supreme Court and Appellate Clinic
Associate Clinical Professor of Law

Sarah Konsky - konsky@uchicago.edu - 773-834-3190
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Professor Jonathan Masur
John P. Wilson Professor of Law
The University of Chicago Law School
1111 E. 60th Street
Chicago, IL 60637
jmasur@uchicago.edu | 773-702-5188

June 12, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I write to offer a very strong recommendation of Alexander (Alex) Newman for a judicial clerkship. Alex is extremely intelligent,
unfailing diligent, and a talented legal writer. He is the type of lawyer who can be trusted with even the most complicated matters
and counted upon to deliver great work when it counts. I am certain that he will be an excellent law clerk.

I first met Alex when he enrolled in my 1L Criminal Law class. My first academic interaction with him was when he raised his hand
early in the course to offer a brilliant response to a question that had stumped nearly everyone else. This type of performance
continued throughout the quarter, during which he demonstrated over and over again that he was among the best students in the
class. I often asked the students to play the roles of the attorneys in the cases we read, re-arguing the facts and the law on behalf
of the state and the defendant. Alex exceled in those roles. Almost without fail, he was able to craft arguments and theories that
were far more compelling and thoughtful than the points raised by the parties themselves. In addition, I frequently asked the
students to defend positions with which they disagreed. This increases the degree of difficulty, as well as replicating one of the
most important skills a lawyer (or law clerk) must develop. Here, especially, Alex performed superbly. He could be counted upon
to offer insightful and innovative approaches to difficult legal questions, at times when other students might too easily succumb to
emotional or ideological tendencies to the contrary. He finished the class by writing an excellent exam and receiving a high grade.

Alex then enrolled in my Patent Law course this past spring, and his work was no less impressive. Patent Law is frequently a
difficult subject for students, such as Alex, who have no scientific or technical background. Indeed, many 2Ls have never taken a
course that is as enmeshed in complicated federal statutes as patent law. Accordingly, I expect second-year students to struggle
to some degree when they enroll. But Alex most certainly did not. From the very first day of class, when I called on him to discuss
declaratory judgment practice and its relevance to patent law, he was at the top of his game. He deftly handled multiple cold-calls
throughout the year, including a particularly devilish set of questions about the “known or used by others” standard for patent
novelty. Moreover, he asked great questions during class, often exploring important areas of doctrine that I had neglected to
mention or had described in only cursory fashion. Alex’s success in Patent Law demonstrated two things about him as a student
and a legal thinker. First, he was unafraid to dive into new subjects, even topics that were remote from everything else he had
previously studied. Second, through hard work and tremendous analytic intelligence, he was capable of learning this new material
and analyzing it successfully within a short span of time. Both of these skills will serve him incredibly well as a law clerk.

Alex’s performance in Patent Law exceeded even his impressive work in Criminal Law. He finished the quarter by writing a terrific
exam, one of the very best in the class, and earning a high A. The exam was notable in particular for its expert parsing of a
complex federal patent statute and the statute’s application to an intricate fact pattern. It was also well-written and a pleasure to
read—smooth and concise, with elegant prose and no wasted words. Almost needless to say, that is rare among timed law school
exams! On the basis of this exam, I am confident that he is poised to excel in a federal clerkship.

Alex has excelled outside of the classroom as well. He was selected for membership on the University of Chicago Legal Forum
(one of our most prominent journals) and holds leadership positions in a number of other student organizations as well. It is no
surprise that his fellow students have entrusted him in these roles. He is unfailingly humble, as well as friendly and generous with
his time. He is also even-keeled under even the most stressful conditions, never getting too high or too low. He will be well-liked
in chambers by everyone who gets to know him.

Alex Newman is a terrific thinker, a talented writer, and a diligent and hard-working student. He has a great legal career in front of
him, and in the more immediate term he will be a success in any chambers fortunate enough to hire him. I recommend him
strongly.

Sincerely,

Jonathan Masur
John P. Wilson Professor of Law

Jonathan Masur - jmasur@uchicago.edu - 773-702-5188
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Alexander Newman 
5509 S. Hyde Park Blvd., Apt. 2S, Chicago, IL 60637 • alexnewman@uchicago.edu • 301-787-9669  

 

Writing Sample 

 

The attached writing sample is an excerpt from the initial draft of my comment for my journal, 

The University of Chicago Legal Forum. My comment was selected for publication. This sample 

is my own work and was not edited by any other person. The sample begins by describing a key 

Supreme Court decision that discusses police “knock and talks.” The sample then analyzes 

multiple circuit splits concerning the constitutionality of various police practices during knock 

and talks. The knock and talk is a police technique involving an officer knocking on the door of a 

home in order to speak with an occupant. Police may perform a knock and talk without obtaining 

a warrant. To create an eight-page writing sample, I omitted introductory sections as well as 

proposed rules that resolve the circuit split in a manner consistent with the Supreme Court’s 

knock and talk jurisprudence.  
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B. The Decision in Jardines  

The Supreme Court extensively discussed knock and talks for the first time in 

Florida v. Jardines.1 In that case, police brought a drug-sniffing dog to the defendant’s 

home to investigate a suspected marijuana growing operation.2 The dog went onto the front 

porch and alerted for drugs.3 Using this information, the police secured a warrant.4 The 

Court held that using a police dog to sniff for drugs within the curtilage of the home is a 

search under the Fourth Amendment and requires a warrant.5 Justice Scalia distinguished 

this behavior from a knock and talk, saying that while a knock and talk was permitted 

under an implied social license, taking a police dog within the curtilage to search for drugs 

was not covered by any implied license and required a warrant.6 The implicit license 

“typically permits the visitor to approach the home by the front path, knock promptly, wait 

briefly to be received, and then (absent invitation to linger longer) leave.”7 The license is 

also limited in scope “to a specific purpose . . . the background social norms that invite a 

visitor to the front door do not invite him there to conduct a search.”8 Since the dog was 

there to explore around the home and sniff for evidence, this exceeded the scope of the 

social license.  

It is important to note that Justice Scalia’s opinion relies upon “the traditional 

property-based understanding of the Fourth Amendment.”9 Early Fourth Amendment 

 
1 Florida v. Jardines, 569 U.S. 1 (2013). 
2 Id. at 3–4. 
3 Id. 
4 Id. 
5 Id. at 11–12. 
6 See id. at 8–10. 
7 Jardines, 569 U.S. at 8. 
8 Id. at 9. 
9 Id. at 11. 
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jurisprudence understood the Amendment as protecting property interests.10 The English 

common law case Entick v. Carrington,11 described by the Supreme Court as “undoubtedly 

familiar to every American Statesman at the time of the founding,” stated that “[O]ur law 

holds the property of every man so sacred, that no man can set his foot upon his neighbour's 

close without his leave.”12 Applying this axiom, courts considered whether the government 

had intruded on the defendant’s property when analyzing Fourth Amendment issues. 

This understanding contrasts with the now common privacy-based understanding of 

the Fourth Amendment stated in Katz v. United States.13 Under Katz, courts have looked 

to whether police have invaded an area where there is a “reasonable expectation of 

privacy.”14 Katz famously rebuffed a purely property-based interpretation of the Fourth 

Amendment, with the Court saying “[T]he Fourth Amendment protects people, not 

places.”15 But the Court in Jardines said it did not need to determine whether there was a 

reasonable expectation of privacy from a police dog sniffing on the front porch.16 A Katz 

analysis was unnecessary because the police had already violated the Fourth Amendment 

by obtaining information by physically intruding on Jardines’s property.17 A solely 

property-based analysis was acceptable because “The Katz reasonable-expectations test 

‘has been added to, not substituted for,’ the traditional property-based understanding of the 

Fourth Amendment.”18 

 
10 See, e.g., Olmstead v. United States, 277 U.S 564 (1928) (holding that a wiretap without a warrant 

was admissible evidence because telephone wires outside of the home are not property protected 

under the Fourth Amendment), overruled by Katz v. United States, 389 U.S. 347 (1967)). 
11 [1765] 95 Eng. Rep. 807. 
12 Jardines, 569 U.S. at 2. 
13 389 U.S. 347 (1967). 
14 Id. at 360 (Harlan, J., concurring). 
15 Id. at 351. 
16 Jardines, 569 U.S. at 11. 
17 Id. 
18 Id. (quoting United States v. Jones, 565 U.S. 400, 409 (2012)). 
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In a concurrence, Justice Kagan suggested that she thought the case could be 

decided on privacy grounds as well as property grounds.19 Justice Kagan argued that such 

an opinion would insist that “privacy expectations are most heightened in the home and the 

surrounding area.”20 But the concurrence also noted that “the law of property naturally 

enough influence[s] our shared social expectations of what places should be free from 

governmental incursions.” And as a result, “the sentiment “my home is my own,” while 

originating in property law, now also denotes a common understanding—extending even 

beyond that law’s formal protections—about an especially private sphere.”  

III. THE CHAOTIC STATE OF CURRENT KNOCK AND TALK JURISPRUDENCE 

A. Courts that View Jardines as Limiting the Knock and Talk to the Front Door 

The Third Circuit attempted to address the new role of Jardines in Carman v. 

Carroll,21 a § 1983 action against police officers who warrantlessly entered Carman’s 

property and went directly to the back door.22 The Third Circuit used the language of 

Jardines alongside its own precedent to hold that a knock and talk must begin at the front 

door.23 The Third Circuit also determined that the officers were not entitled to qualified 

immunity, even though the police action in the case had occurred prior to the decision in 

Jardines.24 The Supreme Court reversed, holding that the rights at issue were not clearly 

established at the time of the offense, and so the officers were entitled to qualified 

 
19 Id. at 13 (Kagan, J., concurring). 
20 Id. (quoting California v. Ciraolo, 476 U.S. 207, 213 (1986)) (internal quotation marks omitted).  
21 749 F.3d 192 (3rd Cir. 2014). 
22 Id. at 197. 
23 Id. at 199. 
24 Id. 
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immunity.25 The per curiam decision explicitly declined to state whether a knock and talk 

must begin at the front door.26  

The First Circuit also likely views Jardines as restricting police to approaching the 

front door. In French v. Merrill,27 police attempted a knock and talk but got no response.28 

As the officers were leaving, one of them noticed a figure at a window, who quickly covered 

the window and turned out the lights upon being spotted.29 The police then went back to the 

front door and knocked again, and after receiving no response, went to the side of the house 

and knocked on the occupant’s bedroom window frame.30 The First Circuit found that the 

police officers did not have qualified immunity from a § 1983 claim because their behaviors 

clearly violated the law that had been established in Jardines.31 The Court noted that the 

officers’ continued attempts to knock on the door, as well as the knocking at the window, 

exceeded the customary social license set out in Jardines to “approach the home by the 

front path, knock promptly, wait briefly to be received, and then (absent invitation to linger 

longer) leave.”32  

The Eighth Circuit requires police to knock at a door at the front of the house, and 

does not allow police to directly proceed to the back of the house.33 In United States v. 

Wells,34 the court considered a case where police proceeded directly into the backyard of a 

house to investigate reports of a methamphetamine lab being run from a rear building.35 

 
25 Caroll v. Carman, 574 U.S. 13, 17–20 (2014) (“But whether or not the constitutional rule applied 

by the court below was correct, it was not ‘beyond debate.”). 
26 Id. at 20 (“We do not decide today . . . whether a police officer may conduct a “knock and talk” at 

any entrance that is open to visitors rather than only the front door”). 
27 15 F.4th 116 (1st Cir. 2021).  
28 Id. at 129. 
29 Id. 
30 Id. 
31 Id. at 130. 
32 Id. (quoting Florida v. Jardines, 569 U.S. 1, 8 (2013)). 
33 See United States v. Wells, 648 F.3d 671, 680 (8th Cir. 2011). 
34 Id. 
35 Id. at 673. 
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Once in the backyard, police conducted a knock and talk at the back door, and when 

resident answered, police smelled marijuana and discovered drugs.36 The Eighth Circuit 

determined that this knock and talk had violated the Fourth Amendment, saying “We are 

not prepared to extend the “knock-and-talk” rule to situations in which the police forgo the 

knock at the front door and, without any reason to believe the homeowner will be found 

there, proceed directly to the backyard.”37 

B. Courts that Expand the Knock and Talk License to Cover the Curtilage Generally 

The Fourth and Eleventh Circuits have held that the police may conduct knock and 

talks beyond the front door of the house, and that the exception even extends to 

circumstances where the police do not knock on a door.38  

In United States v. Walker,39 police officers knocked on the front door of a house, got 

no response, and left.40 Later that night, instead of approaching the front door again, the 

officers went to a carport that was adjacent to a house and knocked on the car’s window.41 

The defendant, who was sleeping inside the car, answered to the police and was arrested for 

evidence the police subsequently found in plain view.42 The Eleventh Circuit first held that 

the police had not objectively revealed a purpose to search under Jardines; rather, they had 

simply approached to speak with the homeowner.43 Walker found this to be “squarely 

within the scope of the knock and talk exception.”44 The court also held that knocking on 

the car window was permitted under the knock and talk exception because it was only a 

 
36 Id. 
37 Id. at 680. 
38 See Covey v. Assessor of Ohio Cnty., 777 F.3d 186 (4th Cir. 2015); see also United States v. 

Walker, 799 F.3d 1361 (11th Cir. 2015). 
39 799 F.3d 1361 (11th Cir. 2015). 
40 Id. 
41 Id. at 1362–63. 
42 Id. 
43 Id. at 1363. 
44 Walker, 799 F.3d at 1363. 



OSCAR / Newman, Alexander (The University of Chicago Law School)

Alexander  Newman 1194

6 

 

“small departure from the front door,”45 which the Eleventh Circuit considers permissible.46 

To further bolster the argument that police can go beyond the front door, the court quoted 

an Eighth Circuit opinion that held that “that law enforcement officers must sometimes 

move away from the front door when attempting to contact the occupants of a residence,” 

though in that case the officer walked around the house in order to serve a defendant with 

process.47 The Eleventh Circuit further said it was not unreasonable to conduct a knock and 

talk at 5:04 a.m. because a light was on in the car.48 

In the Fourth Circuit’s view, “although the knock-and-talk doctrine is sometimes 

framed as a right to approach the home by the front path or knock on a front door . . . we 

have made clear that the implicit license is broader than that.”49 In Covey v. Assessor of 

Ohio Cnty.,50 officers received a tip that the defendant was growing marijuana behind his 

home. The officers then arrived at the property, entered the curtilage, and went to the back 

of the house, where the defendant was, arresting him and collecting evidence. The Fourth 

Circuit said that if the police had entered the curtilage without having seen the defendant 

beforehand, they had violated the Fourth Amendment. However, if the officers had seen the 

defendant from an area outside the curtilage, the knock and talk exception allowed them to 

approach him. The court then remanded the case for further proceedings. The Covey court 

reiterated the Fourth Circuit’s pre-Jardines precedent that “[a]n officer may also bypass the 

front door (or another entry point usually used by visitors) when circumstances reasonably 

indicate that the officer might find the homeowner elsewhere on the property.”51Thus, an 

 
45 Id. at 1464. 
46 See United States v. Taylor, 458 F.3d 1201, 1204 (11th Cir. 2006). 
47 Id. (quoting United States v. Raines, 243 F.3d 419, 421 (8th Cir. 2001). 
48 Walker, 799 F.3d at 1364. 
49 United States v. Miller, 809 F. App'x 131, 137 (4th Cir. 2020) (internal quotation marks omitted). 
50 777 F.3d 186 (4th Cir. 2015). 
51 Id. at 193.  
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officer can head directly to the backyard of a property without knocking at the front door,52 

or approach residents standing in a driveway.53  

C. Courts where Police Cannot Remain at the Door after No One Has Answered 

Before Jardines, the Sixth Circuit had held that officers could take reasonable steps 

to attempt to speak with an occupant when “circumstances indicate that someone is home” 

and the officer’s knocking produced no response.54 But the Sixth Circuit later overturned 

this precedent after determining that Jardines forbids this practice.55 Instead, officers 

cannot “linger on the curtilage once they have exhausted the implied invitation extended to 

all guests, even if they suspect that someone is inside.”56   

The First Circuit has similarly said that if an occupant has not come to the door, the 

police cannot persist in attempting additional knock and talks. In French v. Merrill,57 

officers attempted a knock and talk, received no response, left the house, but returned later 

that night.58 Despite the officers stating that they thought the occupant did not want to 

talk, they entered the curtilage to knock on the door again.59 The First Circuit said that this 

behavior exceeded the social license necessary for a knock and talk, since “the mere fact 

that the defendant did not answer the door cannot tip the balance in the officers’ favor.”60 

 
52 See Alvarez v. Montgomery Cnty., 147 F.3d 354 (4th Cir. 1998) (“[I]n light of the sign reading 

“Party In Back” with an arrow pointing toward the backyard, it surely was reasonable for the officers 

to proceed there directly as part of their effort to speak with the party's host.”). 
53 United States v. Miller, 809 F. App'x 131 (4th Cir. 2020). 
54 See Hardesty v. Hamburg Twp., 461 F.3d 646, 654 (6th Cir. 2006). 
55 See Brennan v. Dawson, 752 F. App'x 276, 283 (6th Cir. 2018). 
56 Id. (quoting Morgan v. Fairfield Cnty., Ohio, 903 F.3d 553, 565 (6th Cir. 2018). 
57 15 F.4th 116 (1st Cir. 2021) 
58 Id. at 128–29. 
59 Id. 
60 Id. at 131 (quoting Hopkins v. Bonvicino, 573 F.3d 752, 765 (9th Cir. 2009). 



OSCAR / Newman, Alexander (The University of Chicago Law School)

Alexander  Newman 1196

8 

 

D. Courts that are Permissive of Officers Remaining on the Curtilage after Receiving 

No Response 

In multiple pre-Jardines case, the Fifth Circuit held that officers must end a knock 

and talk and pursue different strategies when nobody answers the door.61 But the Fifth 

circuit did not limit officers to only knocking at a single door before needing to withdraw, 

saying that after knocking on the front door and receiving no response, “they might have 

then knocked on the back door or the door to the back house.”62 However, police were not 

allowed to use the knock and talk exception to peer through a bedroom window on the side 

of the house after receiving no response at the front door.63 Despite these precedents, the 

Fifth Circuit has rejected a Jardines challenge to a knock and talk where police continued 

to knock for several minutes with no response after the officers saw people peering through 

blinds, although this case was brought by a pro se defendant who did not fully raise these 

issues.64 

 In United States v. Carloss,65 the Tenth Circuit examined a knock and talk that 

lasted for several minutes.66 The court declined to set a time limit on how long officers could 

knock before exceeding the license of a knock and talk.67 The court found that the officers 

did not linger on the curtilage for too long, despite knocking for several minutes, because 

the officers heard movement inside the house, which “encouraged” them to remain at the 

door, especially because no one inside the house demanded that the officers leave.68  

 

 
61 See United States v. Gomez-Moreno, 479 F.3d 350, 356 (5th Cir. 2007); United States v. Troop, 514 

F.3d 405, 410 (5th Cir. 2008). 
62 Gomez-Moreno, 479 F.3d at 356. 
63 Troop, 514 F.3d at 411. 
64 See United States v. Flores, 799 F. App'x 282 (5th Cir. 2020). 
65 818 F.3d 988 (10th Cir. 2016). 
66 Id. at 994. 
67 Id. at 998. 
68 Id. at 998. 
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June 12, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am an incoming 3L at Georgetown University Law Center writing to express my interest in a 2024-25 clerkship in your chambers.

Over the course of my 2L year, I had the privilege to intern at the United States Attorney’s Office for the District of Columbia and
the District of Connecticut. Throughout my time at the respective offices, I have worked on a vast array of cases, ranging from
civil and criminal cases in the District Court of Connecticut, to January 6 criminal prosecutions in the District Court for the District
of Columbia, to criminal appeals in the DC Court of Appeals and the DC Circuit. These experiences provided me with ample
opportunities to develop my skills as a researcher, writer, and team member. At each stage of the judicial process, I witnessed
numerous judges demonstrate profound respect for the duty bestowed upon them in ensuring trials were conducted fairly. As I
witnessed in the January 6 prosecutions, such an assurance is imperative in safeguarding the stability of our democracy. My
interactions with the judicial branch through my experiences at the USAO are the impetus for this application, as I wish to more
fully understand the work that law clerks and judges do to preserve democratic stability and protect due process rights.

From my time as an intern at the USAO, I observed first-hand that strong legal research and writing capabilities are prerequisites
for success. I have demonstrated these aptitudes in law school and continuously develop these skills throughout my education
and various internships. My summer clerkship at the U.S. Department of Commerce has provided me the chance to further hone
and improve my writing skills and research abilities. This experience demonstrates my capacity to adapt quickly and learn
complex areas of law as I did not have any experience in international trade law or remedies before starting my summer with the
office. However, I have submitted briefs, worked on agency regulations, and assisted attorneys with research tasks all while
learning a specified area of law. I look forward to having the chance to further develop these as a law clerk.

I would welcome the opportunity to meet with you to discuss my qualifications for a clerkship in your chambers. Thank you for
considering my application.

Kind regards,
Andrew Nisco
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